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Questions Presented 


1. Whether the Federal Maritime Board’s order of 
April 11, 1960° is invalid as an unreasonable search 
and seizure because it does not state the purposes 
for which information is demanded, because it is 
vague, indefinite and uncertain in its description of 
the data to be filed, and because the demand is out of 
proportion to any legitimate end sought? 


- Whether Section 21 of the Shipping Act, 1916 au- 
thorizes the Board to require the filing with it of: 


(a) copies of ‘‘contracts, agreements and under- 
standings’’; 


(b) copies of agreements unrelated to matters which 
the Board has power to regulate under the Act; 


(ce) documents not located at any place in the United 
States; 


(d) copies of agreements which relate to transac- 
tions taking place outside the United States and 
having no substantial and proximate effect upon 
the foreign commerce of the United States? 


. Whether the Board abused its authority by sum- 
marily denying Petitioners’ motions to clarify, amend 
or cancel the order? 


* The original order of April 11, 1960 is the underlying order which 
is being challenged by Petitioners. The orders denying motions to 
clarify, amend, or set aside the order of April 11, 1960 merely reaffirm 
the said original order. Therefore Petitioners, for the sake of brevity, 
will refer throughout this brief to “order” in the singular, but it will 
be understood that this is without prejudice to the fact that Petitioners 
are seeking review of both the order of April 11, 1960 and orders 
denying relief therefrom. 
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Jurisdictional Statement 
Statement of Case --. 
Statutes Involved 


Statement of Points _ _.--------.. 


Summary of Argument -__.------------------- 


I. The Order Constitutes an Unreasonable Search 
and Seizure Because it Does Not State the Pur- 
poses for which Information is Demanded, Be- 
cause it is Vague, Indefinite and Uncertain in its 
Description of the Data to be Filed, and Because 
it is Out of Proportion to any Legitimate End 


. The Order is Invalid Because it Demands Docu- 
ments which are Not Within the Scope of Section 
21 of the Shipping Act, 1916 __---__.._.-_- 


. The Board Abused Its Authority by the Sum- 
mary Manner in which it Denied Petitioners’ 
Motions to Clarify, Amend or Cancel the Order 


I. The Order Constitutes an Unreasonable Search 
and Seizure Because it Does Not State the Pur- 
poses for which Information is Demanded, Be- 
cause it is Vague, Indefinite and Uncertain in its 
Description of the Data to be Filed, and Because 
it is Out of Proportion to any Legitimate End 
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II. The Order is Invalid Because it Demands Docv- 
ments which are Not Within the Scope of Section 
21 of the Shipping Act, 1916 


A. The Board Does Not Have Authority under 
Section 21 of the Shipping Act, 1916 to Re- 
quire the Filing of Copies of ‘‘Contracts, 
Agreements and Understandings” _ 


. Section 21 of the Shipping Act, 1916 oni 
Empowers the Board to Secure Specific Docu- 
ments Relevant to Board Regulation of Rates, 
Fares, Charges and Practices under Sec- 
tions 17 and 18 of that Act. It Does Not 
Empower the Board to Investigate or (as 
here) Compel Sworn UAE. with saa 
to Violations of the Act _ 


- The Board Does Not me Aeathibaite to In- 
vade the Sovereignty of Foreign Nations by 


Ordering Foreign Nationals to Assemble and 
File Copies of Documents Located Outside 
the United States _....-.--- 


. The Board Does Not Have Authority to Re- 
quire the Filing of Copies of Agreements Re- 
lating to Transactions Taking Place Outside 
the United States and Having No Substan- 
tial and Proximate Effect Upon the Foreign 
Commerce of the United States _... ____ 


II. The Board Abused its Authority by the Sim: 
mary Manner in which it Denied Petitioners’ 
Motions to Clarify, Amend or Cancel the Order.._ 
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BRIEF FOR PETITIONERS 


Jurisdictional Statement 


With five exceptions,® Petitioners are 190 foreign busi- 
ness organizations and all are, or at one time were, common 
carriers by water in the foreign commerce of the United 
States and are parties aggrieved by a final order of the 
Federal Maritime Board dated April 11, 1960 and final 
orders of the Federal Maritime Board denying motions to 
clarify, amend or cancel the order of April 11, 1960. Review 
of the orders of the Federal Maritime Board is sought and 
the jurisdiction of this court is based upon the provisions 
of Act of Dec. 29, 1950, ¢. 1189, 64 Stat. 1129, U. S. C. A, 
Title 5, §§ 1031-1042. The venue in this court is based upon 
Act of Dec. 29, 1950, c. 1189, Section 3, 64 Stat. 1130, 
U.S. C. A., Title 5, § 1033. 

Pleadings showing the existence of jurisdiction are 
found in Petitioners’ various Pztrrions to Review filed 


* Black Diamond Steamship Corp., Crescent Lines, Inc., U. S. 
Navigation Co., West Coast Line Inc. and States Marine Lines. Inc. 
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with this court. A representative such pleading may be 
found at JA 11. Other such pleadings are substantially 
the same. 


Statement of Case 


1. With five exceptions*, Petitioners are 190 business 
organizations, organized and existing under the laws of one 
of the following foreign countries: Argentina, Australia, 
Belgium, Canada, Chile, Colombia, Denmark, Finland, 
France, Germany, Ghana, Great Britain, Greece, Iceland, 
India, Ireland, Israel, Italy, Japan, Liberia, Netherlands, 
New Zealand, Nicaragua, Norway, Panama, Peru, Philip- 
pines, Portugal, Spain, Sweden, Union of South Africa, 
Venezuela and Yugoslavia. Subject to the same exceptions, 
the home office and principal place of business of each Peti- 
tioner is in a foreign country. The stock interest is, in the 
ease of virtually all if not all of Petitioners, owned and 
controlled by citizens of foreign countries. Certain of the 
Petitioners have branch offices within the United States, 


but the majority are represented here by agents or general 
agents only. 


2. With two exceptions** Petitioners are engaged in 
the common carriage of cargo and passengers on vessels of 
foreign flag registry between the United States and foreign 
countries. Most of the Petitioners have very extensive 
foreign-to-foreign services entirely disassociated from their 
services to and from American ports. None of the Peti- 
tioners is engaged in American coastwise or intercoastal 
service. Petitioners operate in the aggregate millions of 
tons of shipping and their ships touch at hundreds of ports 
around the world. At every port at which its vessels touch, 
each Petitioner must have arrangements for the booking 


* Black Diamond Steamship Corp., Crescent Lines, Inc., U. S. 
Navigation Co., West Coast Line Inc. and States Marine Lines, Inc. 

** Prince Line, Ltd. is not now, nor was it on the date of 
the Board’s order, engaged in the common carriage of cargo or 
passengers between the United States and foreign countries. Com- 
pafitia Espafiola de Navegacién Maritima, S. A. has not had any 
service to the United States during the past year. 
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of cargo, berthin 
disch 


and/or stevedores. 


3. On April 11, 1960, without any hearing or prior no- 
tice and without any prior consultatio 
governments involve 


to the Act (JA 1). The order requir 
15, 1960 of a list identifying eve 
understanding ‘involving the wa 
United States”’ 


operator, stevedore or 
pertained to 


“*(a) the fixing or regulating of rates, fares, charges 
or practices for the loading, unloading, handling, 
transporting, storing, or delivering of property or 
passengers; 


“*(b) the giving or receiving of special rates, fares, 
accommodations, or other special privileges or ad- 
vantages ; 


“*(e) the controlling, regulating, preventing or de- 
stroying of competition ; 
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‘¢(d) the pooling or apportioning of earnings, losses 
or traffic or the joint use of equipment or facilities ; 


‘‘(e) the allotting of ports or the restricting or 
otherwise regulating of the number and character of 
sailings between ports; 


‘¢(f) the limiting of, or regulating of, in any way, 
the volume or character of freight or passenger traffic 
to be carried or to be received, handled, stored or de- 
livered ; 


‘‘(g¢) the providing for, in any manner, of an exclu- 
sive, preferential, or cooperative working arrange- 
ment.”’ 


In addition each carrier was required to file with the Board 
copies of every such agreement not previously filed. The 
carrier was required to certify under oath that the docn- 
ments submitted were true and complete records of the 
agreements called for. 


4. Between June 2 and July 30, 1960 Petitioners filed 
with the Federal Maritime Board petitions, applications 
and motions, most of them accompanied by supporting 
memoranda, requesting the Board to clarify, amend or set 
aside its order of April 11, 1960. A typical such petition 
(JA 26) urged, among other things, that the Board 
did not have jurisdiction under Section 21 of the Ship- 
ping Act, 1916 over contracts outside the United States, 
and it pointed out the grave international complications 
which would result from a demand for the filing of such 
contracts. It urged that the Board did not have authority 
under Section 21 to require the filing of ‘‘contracts, agree- 
ments and understandings.’’ It prayed that the petitioners 
be exempted from filing any response to the order, or, in 
the alternative, that, among other things, they not be re- 
quired to produce documents located outside the United 
States. The petition prayed that leave be granted to argue 
the matters orally before the Board. 
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5. In every instance the Board without any hearing and 
without stating any reason therefor immediately denied the 
motions on the merits and ordered compliance with the 
order of April 11, 1960 in accordance with its terms. A 
representative form of such order may be found in JA 56. 
Other such orders are substantially the same. 


6. Within sixty days of the date of entry of the Board’s 
April 11, 1960 order most of the Petitioners filed with 
this court Petirions to Review, seeking review of the 
order of April 11, 1960. A representative such Perrition 
may be found at JA 11. Other Pertrrions are substantially 
the same. 


7. All of the Petitioners have filed with this court Pert- 
TIoNs For Review of the Board’s order of April 11, 1960 and 
its denial orders refusing to grant the relief requested in 
their respective applications and motions to the Board. 
All of said Petrrions were filed within sixty days from the 
entry of the Board’s several denial orders. A representa- 
tive form of such Petition may be found in JA 70. Other 
Peririons are substantially the same. 


8. Between July 1 and July 20, 1960, and within sixty 
days from the entry of the Board’s denial orders denying 
relief, various notices of intervention and motions to 
intervene were filed by twelve of the Petitioners.* 


9. This court has by various orders entered at the 
request of Petitioners and Intervenors granted stays of the 
effectiveness of the Board’s order of April 11, 1960 and of 
its several denial orders. 


10. By an order (JA 99) dated July 7, 1960, the 
Federal Maritime Board amended its order of April 11, 


* Black Star Line, Ltd. intervened in Case No. 15,814. Ameri- 
cana Shipping Corporation, Compafiia Colombiana de Navegacién 
Maritima, Ltda., Compafiia Maritima Orlanda, S. A., Jugoslavenska 
Linijska Plovidba, erska Plovidba, Marina Mercante Nica- 
raguense, S. A., Navigazione Alta Italia, S.p.A., Orient Mid-East 
Lines Inc., Societa Italiana di Armamento “Sidarma,” Splosna Plovba 
and Wegal, A.B. intervened in Case No. 15,802. 
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1960 to defer until a date to be specified by the Board the 
filing of contracts, agreements and understandings entered 
into by common carriers by water with any stevedore. 


11. Between May 6, 1960 and June 23, 1960, the govern- 
ments of Norway, Great Britain, India, Italy, Sweden, 
Denmark, Finland filed diplomatic protests with the Seere- 
tary of State, which were transmitted to the Board, ob- 
jecting to and requesting review or withdrawal of the 
Board’s April 11, 1960 order in so far as it was appli- 
cable to their nationals. Similar protests were lodged by 
the governments of Yugoslavia on July 21, 1960, Japan 
on August 23, 1960, The Netherlands on November 1, 1960, 
and the Federal Republic of Germany on November 3, 
1960. In particular, the protests expressed objection to 
the attempted exercise of jurisdiction by the Board over 
aspects of the international shipping industry which are of 
vital importance to the protesting nations and wholly out- 
side the territorial limits and jurisdiction of the United 


States. They noted and objected to the infringement by 
the order of the sovereignty of the protesting nations. The 
foreign governments also protested the excessive and 
unreasonable burden of compliance with the order and the 
interference with the conduct of trade which would result. 
All of the protests listed above have been filed with the 
court (JA 172-93). 


12. On October 11, 1960 this court entered an order 
consolidating all of the cases seeking review of the order 
of April 11, 1960 (JA 149) and the subsequent Board 
orders denying the relief requested in the various appli- 
cations and motions filed by Petitioners. The order di- 
rected that Petitioners file a joint brief on all general 
basic questions applicable to all cases. This brief is filed 
pursuant to that direction. The order further granted leave 
to certain Petitioners to file separate supplementary briefs 
upon issues not basic to all of the cases. Such special briefs 
are being filed. 


7 


Statutes Involved 


The relevant parts of all statutes involved are set out 
in the appendix. 


Statement of Points 


1. The order constitutes an unreasonable search 
and seizure because it does not state the purposes for 
which information is demanded, because it is vague, 
indefinite and uncertain in its description of the data 
to be filed, and because it is out of proportion to any 
legitimate end sought. 


2. The Order is invalid because it demands docu- 
ments which are not within the scope of Section 21 of 
the Shipping Act, 1916. 


A. The Board does not have authority under Sec- 
tion 21 of the Shipping Act, 1916 to require 
the filing of copies of ‘‘contracts, agreements 
and understandings.’’ 


B. Section 21 of the Shipping Act, 1916 only em- 
powers the Board to secure specific documents 
relevant to Board regulation of rates, fares, 
charges and practices under Sections 17 and 18 
of that Act. It does not empower the Board to 
investigate or (as here) compel sworn testi- 
mony with respect to violations of the Act. 


C. The Board does not have authority to invade the 
sovereignty of foreign nations by ordering 
foreign nationals to assemble and file copies 
of documents located outside the United States. 


D. The Board does not have authority to require 
the filing of copies of agreements relating to 
transactions taking place outside the United 
States and having no substantial and proxi- 
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mate effect upon the foreign commerce of the 
United States. 


8. The Board abused its authority by the sum- 
mary manner in which it denied Petitioners’ motions to 
clarify, amend or cancel the order. 


Summary of Argument 


The order as it now stands is invalid for three reasons: 
first, it constitutes an unreasonable search and seizure; 
second, it apparently demands documents that the Board 
does not have authority to demand; and third, the Board 
abused its authority by its summary denial of Petitioners’ 
motions to clarify, amend or cancel the order. 


IL 


The order constitutes an unreasonable search and 
seizure because it does not state the purposes for which 
information is demanded, because it is vague, indefinite and 
uncertain in its description of the data to be filed, and 
because it is out of proportion to any legitimate end sought. 


The order of the Federal Maritime Board constitutes 
an unreasonable search and seizure for three reasons: 
(1) the order does not state the Board’s purpose in seeking 
the agreements; (2) the order is too vague and indefinite in 
its description of the agreements to be filed; and (3) the 
order is so sweeping that it is out of proportion to any 
legitimate end. 


The order does not state the purpose for which the 
Board seeks the documents demanded and is therefore 
invalid because it provides no criterion for the determina- 
tion of the relevancy of any particular documents to the 
claimed purpose, or for balancing the burden imposed upon 
Petitioners against a public end to be attained. 
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Because of the heavy forfeiture which is imposed by 
Section 21 of the Shipping Act, 1916, 39 Stat. 736, as 
amended, U.S. C. A., Title 46, § 820, for failure to comply 
with orders of the Federal Maritime Board calling for the 
filing of documents, every order must be ‘‘crystal clear’’ 
in specifying the documents called for. The Board’s order 
in this case is far from clear as to exactly what the Board 
is seeking. The order calls for the filing of every agree- 
ment that Petitioners had in effect on January 1, 1960 with 
certain persons and which related to any of seven listed 
subjects. The listed subjects include all the matters de- 
scribed in Section 15 of the Shipping Act, 1916, 39 Stat. 
733, as amended, U. S. C. A., Title 46, § 814, which, when 
provided for in agreements between persons subject to the 
Act, bring the agreements within the requirements of filing 
with and approval by the Federal Maritime Board. How- 
ever, the language of some of the subjects in the order also 
contains references to matters covered by Section 17 of the 
Shipping Act, 1916, 39 Stat. 734, as amended, U. 8. C. A, 
Title 46, § 816, as well as references to matters in Section 15. 
Such references to matters dealt with in the two Sections 
are combined in such a way that it is impossible to tell 
whether the order calls only for agreements which must be 
filed under Section 15, or which relate to matters treated in 
Section 17, or whether it calls for other kinds of agreements. 
Furthermore, the combination of references to matters 
treated in the two Sections might even be read to call for 
every agreement Petitioners may have with the named 
persons, although such a reading would nullify the Board’s 
apparent intention to limit the demand to agreements which 
related to certain subjects. 


The order is far out of proportion to any legitimate 
end that the Board might be seeking because it apparently 
demands that each of the hundreds of ocean carriers of all 
flags serving United States commerce including Petitioners 
make an exhaustive search through all of their business 
records throughout the world, and forward a vast mass of 
papers to the Board. 
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sag 


The order is invalid because it demands documents 
which are not within the scope of Section 21 of the Shipping 
Act, 1916. 


The Board does not have the authority under Sec- 
tion 21 of the Shipping Act, 1916 to require the filing of 
copies of contracts, agreements and understandings. Sec- 
tion 21 does not specify contracts, agreements and under- 
standings among the documents which the Board may 
require persons subject to the Act to file. Section 21 was 
intended solely to empower the Board to call for the filing of 
bookkeeping records, and therefore none of the classes of 
documents mentioned in Section 21 can be held to cover 
contracts, agreements or understandings. 


The Board’s order apparently is designed to uncover 
possible violations of the substantive provisions of the 
Shipping Act, 1916, rather than to uncover data relating to 
rates and practices over which the Board has certain powers 
under Sections 17 and 18 of the Shipping Act, 1916, 39 Stat. 
734, as amended, 735, as amended, U. S. C. A., Title 46, 
§§ 816, 817. However, the statutory scheme and legislative 
history of the Act demonstrate that Section 21 permits the 
Board only to gather information for regulation under Sec- 
tions 17 and 18, and that Section 27, 39 Stat. 737, as 
amended, U. S. C. A., Title 46, § 826, must be used for 
investigations of violations of the Act. 


Because the order calls for copies of documents located 
abroad, it is invalid for the further reason that it is un- 
authorized by Section 21 of the Shipping Act, 1916. As the 
protests against the order filed with the State Department 
by many foreign governments show, to demand the filing of 
copies of documents located outside the United States is a 
great interference with the jurisdiction of other nations and 
is a violation of the principles of international law. 
Congress would have used very specific language if it 
had intended to confer upon the Board power to make such 
ademand. Furthermore, the narrow powers of Section 21 
must be held to the limits of the geographical limitation 
upon the broader powers of the Board under Section 27 of 
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the Shipping Act, 1916. Section 27 empowers the Board, 
when investigating violations of the Act, to compel by 
subpoena the production of documents, but the Board is 
empowered only to compel such production ‘‘from any 
place in the United States.’? The Board can have no 
broader powers under the much more restricted authority 
granted it pursuant to Section 21, particularly if it is 
attempting to use Section 21 to investigate possible viola- 
tions of the Act. 


The Board does not have the authority to require the 
filing of agreements which pertain to transactions outside 
the United States and do not substantially affect the foreign 
commerce of the United States. Agreements between per- 
sons who are not nationals of the United States, and which 
were entered into and to be performed abroad, do not as a 
rule substantially affect the foreign commerce of the United 
States. The laws which the Board administers, therefore, 
cannot reach such agreements or any activities to which 
they relate and, therefore, any inquiry of the Board con- 
cerning any such agreements or activities is unauthorized. 


Til 


The Board abused its authority by the summary manner 
in which it denied Petitioners’ motions to clarify, amend 
or cancel the order. 


The Board abused its authority by its refusal to con- 
sider carefully and hear argument upon Petitioners’ motions 
to clarify, amend or cancel the order. The order ap- 
plied to the entire shipping industry, initiated a new policy 
of investigation and created grave problems of conflict with 
foreign jurisdictions. Consequently, the Board erred by 
failing to consider carefully and hear argument upon these 
very serious questions when they were raised by Peti- 
tioners’ motions. Such failure arbitrarily deprived the 
Petitioners of any opportunity for administrative redress 
and imposed upon the Court the burden of interpreting the 
agency order and relating it to statutory power, without the 
benefit of an authoritative statement of the agency’s posi- 
tion. 


12 


ARGUMENT 


These Petitioners seek review of the order of April 11, 
1960 of the Federal Maritime Board directing them to 
furnish under oath documents which they consider not 
properly a subject of inquiry by the Board. The order 
subject to review is extraordinary in the history of ad- 
ministrative experience in the following respects: (1) it 
affects a whole industry—not merely a single litigant or 
witness; (2) it is not limited to an inquiry into a specific 
statutory violation; (3) it represents a drastic innovation 
in the exercise of the Board’s jurisdiction and powers; 
(4) the interests and regulatory policies of foreign govern- 
ments are vitally affected. 


It is difficult to exaggerate the importance of this case 
with respect to the future of administrative procedure and 
judicial review with which it should go hand in hand. If this 
order is sustained it means that an administrative agency 
without conducting a hearing, making any findings or even 
reciting supporting facts (much less alleging specific viola- 
tions of law) may issue and enforce an industry-wide inter- 
national probe into the business affairs of foreign flag 
steamship lines over the protests of foreign governments on 
behalf of their nationals. It means an agency may issue an 
order that does not show upon its face the end sought, so 
that a reviewing court cannot judge if there is a reason- 
able relationship between the end sought and the informa- 
tion demanded. It means an agency may issue an order 
that is so obscure that the parties and the court must specu- 
late as to what documents it seeks. It means an agency 
may order a production of documents which is not required 
by the statute which the agency invokes as authority. 
The parties affected by this order (which is closely analo- 
gous to a rule) should in fairness have been heard by 
the agency and findings based on expertise made which 
would inform a reviewing court why and on what authority 
the agency seeks to do that it seeks to do. Here there is no 
clarity or stated purpose, there are no hearings, no findings ; 
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in effect there is nothing to tell the court what the adminis- 
trative agency does, or why or by what authority it does it. 


This brief attacks the Board’s order on three grounds. 
First, Petitioners contend that the order is so defective that 
it amounts to an unreasonable search and seizure. Sec- 
ondly, Petitioners contend that Section 21 of the Shipping 
Act, 1916 does not confer upon the Board the power to 
require Petitioners to file the documents apparently de- 
manded by the order. Thirdly, Petitioners argue that the 
Board’s actions upon Petitioners’ motions to clarify, amend 
or cancel the order constitute an abuse of its authority. 


POINT I 


The Order Constitutes an Unreasonable Search and 
Seizure Because it Does Not State the Purposes for 
which Information is Demanded, Because it is Vague, 
Indefinite and Uncertain in its Description of the Data 
to be Filed, and Because it is Out of Proportion to any 
Legitimate End Sought. 


The fourth amendment to the United States Constitution 
guarantees that the right of Petitioners ‘‘to be secure in 
their . . . papers, and effects, against unreasonable 
searches and seizures, shall not be violated... .’’ The 
order of the Federal Maritime Board violates this right of 
Petitioners for three reasons: first, the order does not 
state the Board’s purposes in seeking the documents; 
second, the order is too vague, indefinite and uncertain in 
its description of the documents to be filed; and third, the 
order is so sweeping that it is out of all proportion to any 
legitimate end sought. 


A subpoena or an order of an administrative agency 
demanding the production of corporate records and docu- 
ments is invalid as an unlawful search and seizure unless 
‘‘the demand is not too indefinite and the information 
sought is reasonably relevant.’’ United States v. Morton 
Salt Co., 338 U. S. 632, 652 (1950). The Board’s April 11, 
1960 order satisfies neither of these requirements. 
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The Order Does Not Recite Any Purpose For Its Demands 


The Board has set forth no particular purpose for its 
order but has stated only that it issued the order ‘‘by 
virtue of the authority vested in it by Section 21 of the 
Shipping Act, 1916. . . .” 


Section 21, 39 Stat. 736, as amended, U. S. C. A., Title 
46, § 820, does not empower the Board to launch an 
investigation involving disclosure of private books, docu- 
ments and papers without stating the purposes for such 
an investigation. A person being investigated must be 
informed of the particular purpose of the investigation so 
that he may know whether ‘‘the inquiry is within the 
authority of the agency . . . and the information sought 
is reasonably relevant,’’ as required by United States v. 
Morton Salt Co., supra. This was made clear by the 
Supreme Court in Jones v. Securities & Exch. Comm’n., 
298 U. S. 1 (1936), where the Court stated at pages 25 to 27: 


‘‘But the commission contends that the order may 
rest upon the general power to conduct investigations 
which it says is conferred by §19(b) [of the Securities 
Act of 1933, 48 Stat. 85, as amended, U. S. C. A., Title 
15, § 77s(b)]- 


‘An official inquisition to compel disclosures of fact 
is not an end, but a means to an end; and it is a 
mere truism to say that the end must be a legitimate 
one to justify the means. The citizen, when inter- 
rogated about his private affairs, has a right before 
answering to know why the inquiry is made; and if 
the purpose disclosed is not a legitimate one, he may 
not be compelled to answer. 


‘An investigation not based upon specific grounds 
is quite as objectionable as a search warrant not based 
upon specific statements of fact.’’ 


Obviously unless the reason for the inquisition is clearly 
defined, neither the person whose private papers and docu- 
ments are demanded nor a reviewing court can ascertain 
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whether the inquiry is authorized as required by Section 
6(b) of the Administrative Procedure Act, 60 Stat. 240 
(1946), U. S. C. A., Title 9, § 1005(b) which provides that 
“no process requiring a report, inspection, or other investi- 
gative act or demand shall be issued, made or enforced in 
any manner or for any purpose except as authorized by 
law.’? It was enacted, in the words of the report of the 
Senate Committee on the Judiciary, ‘‘to preclude ‘fishing 
expeditions’ and investigation beyond the jurisdiction or 
authority of an agency.’’ Sen. Doc. No, 248, 79th Cong., 
2d Sess. 205 (1946). 


The Order Is Unclear 


This requirement that the order be definite is especially 
rigorous in a case like the one at bar, in which failure to 
comply with the order is penalized by a forfeiture of $100 
per day. In United States v. St. Regis Paper Co., 181 
F. Supp. 862 (S.D.N.Y. 1960), there was a challenge to 
the validity of an order issued under broad information- 


gathering power conferred upon the Federal Trade Com- 
mission by Section 6(b) of the Federal Trade Commission 
Act, 38 Stat. 721 (1914), U.S.C. A., Title 15, § 46(b). N oting 
the penalty (similar to that imposed for non-compliance 
with Section 21 of the Shipping Act, 1916) provided for in 
Section 10 of the Trade Commission Act, 38 Stat. 723 
(1914), U. S.C. A., Title 15, § 50, the court said, at page 866: 


‘“Requests for information, contained in subpoenas 
or 6(b) orders, which require compliance under threat 
of penalties or forfeitures, must be drawn with cer- 
tainty. When one is subject to a penalty or forfeiture 
for refusing to answer, what is demanded must be so 
crystal clear as to leave no room for confusion. This 
is a basic tenet of criminal law . . . and we feel it is 
equally valid in the field of civil process which seeks to 
apply a penalty or enforce a forfeiture. . ate, 


Whatever else may be said about the Board’s order it 
certainly can never be said to be ‘*so crystal clear as to 
leave no room for confusion.’’ The order calls for every 
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agreement ‘‘involving the water-borne commerce of the 
United States’? which ‘‘relates or pertains’’ to several 
listed subjects. It is impossible to be sure, however, what 
these subjects and agreements are. 


First, although the order by its terms is limited to certain 
described documents provided they are ones ‘‘involving the 
water-borne commerce of the United States’’, the term 
‘‘water-borne commerce of the United States’’ is no- 
where defined in the Shipping Act, 1916, 39 Stat. 728, as 
amended, U.S. C. A., Title 46, §¢ 801-842. 


Second, the order combines the language of Sections 15 
and 17 of the Shipping Act, 1916, 39 Stat. 733, as amended, 
734, as amended, U.S. C. A., Title 46, §§ 814, 816, in such a 
confusing way that it is impossible to tell whether the order 
seeks agreements which contain provisions such as those 
described in Section 15, or which relate to acts covered by 
Section 17, or whether something else is sought. In the sub- 
divisions of paragraph 1 of the order set forth below the 


language deriving from Section 15 is italicized, that de- 
riving from Section 17 is capitalized and that which is found 
in neither is in regular type. This paragraph demands that 
Petitioners file agreements that relate or pertain to: 


““(a) the fixing or regulating of rates, fares, 
charges or Practices for the loading, unloading, 
Hanpiixe, transporting, Stortrxc, or DELIVERING OF 
PROPERTY or passengers ; 


“(b) the giving or receiving of special rates, fares, 
accommodations, or other special privileges or advan- 
tages; 

‘(¢) the controlling, regulating, preventing or de- 
stroying of competition; 

“(d) the pooling or apportioning of earnings, losses 
or traffic or the joint use of equipment or facilities ; 

‘“(e) the allotting of ports or the restricting or 


otherwise regulating of the number and character of 
sailings between ports; 
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““(f) the limiting of, or regulating of, in any way, 
the volume or character of freight or passenger traffic 
to be carried or to be Recervep, Hanpiep, Srorep or 
DELIVERED ; 


““(g) the providing for, in any manner, of an exclu- 
sive, preferential, or cooperative working arrange- 
ment,’’ 


The language of the order which resembles that of Sec- 
tion 17 of the Act equally resembles that of Section 18, 39 
Stat. 735, as amended, U.S. C. A., Title 46, § 817, but since 
Section 18 applies only to carriers in interstate commerce it 
is not relevant to a consideration of the meaning of the 
order to Petitioners, who are carriers in foreign commerce 
only. 


Because the order utilizes primarily the language of 
Sections 15 and 17 one might suppose that the order 
seeks agreements which contain provisions like those 
described in Section 15 or which relate to acts covered 
by Section 17. But the effort to combine the language of 
the two sections in one order makes it impossible to tell 
whether the order seeks only agreements related to Sec- 
tions 15 and 17 or seeks something more and if so what. 
For example, the order calls for the filing of any agree- 
ments which pertain to the regulation of ‘‘practices for 
the . . . unloading . .. of . . . passengers.’? Such a 
contract need not be filed under Section 15 and the Board 
has no powers over such practices under Section 17. Now, 
perhaps the Board intended Petitioners to file such agree- 
ments even though it does not have authority over them 
under Sections 15 and 17, but the enumeration of subpara- 
graphs 1(a) through 1(g) indicates that the Board may 
have had no such intention. The Board might consider 
the demands for these agreements to be merely accidents 
resulting from the use of the language from the two sec- 
tions. Surely that was their thought, if they had one, with 
respect to the demand that Petitioners file agreements 
relating to ‘‘practices for the . . . storing ... of ... 
passengers.’’ That meaningless request demonstrates 
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that the order was not drawn with sufficient care for Peti- 
tioners to know what is being sought. 


Furthermore, to take literally those demands of the 
order which result from the combination Section 15 and 
Section 17 language but which require the filing of agree- 
ments which relate to matters beyond the Board’s authority 
under Sections 15 and 17, is to read it as demanding vir- 
tually every agreement that a carrier has with the per- 
sons named. But to do that is to nullify the limitations on 
the demand which paragraphs 1(a) through 1(g) seem to 
have been intended to make. Section 15 of the Shipping Act 
calls for the filing of agreements, between carriers and per- 
sons subject to the Act, ‘‘fixing or regulating transportation 
rates or fares.’’ It is clear from this that only such con- 
tracts fixing the rates or fares of the carriers are required 
by law to be submitted to the Board. But when this lan- 
guage is combined with language from Section 17, the result 
is that contracts ‘‘fixing . . . rates... forthe... 
handling . . . of property’? are demanded. Naturally 
every contract between a carrier and terminal operator 
or stevedore fixes the rates charged the carrier by the ter- 
minal operator or stevedore for handling property. Con- 
sequently, the order appears to call for every contract that 
the carrier has with terminal operators and stevedores. 
But this would not make any sense because if the Board 
really sought to demand every contract that the carrier has 
with terminal operators and stevedores it could have done 
so by stating just that and eliminating all of the limitations 
set forth in paragraphs 1(a) through 1(g). 


In the same fashion the combination of language in 
paragraph 1(a) of the order seems to result in demands for 
virtually every agreement which a carrier has with a 
ship’s agent or another carrier under which one carrier 
acts as a ship’s agent for the other. Every such agreement 
must necessarily contain provisions fixing the agent’s prac- 
tices for loading and unloading property since one of the 
usual functions of the agent is to procure stevedoring 
services for the carrier. Since the Board has no jurisdiction 
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over agreements between a carrier and a ship’s agent, it 
is impossible to know how to interpret the order, which, 
on the one hand, would appear to call for every such agree- 
ment, but on the other hand is couched in language which 
at least makes a pretense of limiting the types of such 
agreements called for. The confusion thus caused is ap- 
parent. 


Petitioners are not aided, in resolving the problems pre- 
sented by the order, by reference to any particular functions 
of the Board to which the information sought might be rele- 
vant. The order states only that the Board issued it ‘‘by 
virtue of the authority vested in it by Section 21 of the 
Shipping Act, 1916. . . .”? Perhaps the Board, by using 
language derived only from Sections 15 and 17, intended 
Petitioners to file only those contracts and agreements re- 
lating to Sections 15 and 17, and to ignore the other demands 
in paragraph 1(a) as mere accidental results of the use of 
the language from the two sections. This was obviously 
the intention as noted above, with respect to the demand 
that Petitioners file agreements relating to ‘‘practices 
for the... storing... of... passengers.’’ And if this is 
not the Board’s intention it has asked for virtually every 
agreement Petitioners have with the parties named, com- 
pletely defeating the limitations apparently intended by 
paragraphs 1(a) through 1(g). 


In any event Petitioners cannot tell what the Board 
intended. No order drawn in so confusing and contradic- 
tory a manner should be allowed to stand, particularly since 
the penalties for non-compliance are so great. As pointed 
out more fully below, Petitioners requested the Board to 
clarify and amend the order but the Board refused to do so 
and even denied requests to be heard. 


The Order Is Too Oppressive and Burdensome 


In light of the uncertainty as to the purpose of the order 
and as to exactly what documents are called for by the 
order, it is possible that the order may be construed in its 
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broadest sense. If Petitioners should construe it otherwise, 
they would do so at the risk of incurring the penalty pro- 
vided in Section 21, absent a judicial decree invalidating or 
limiting the Board’s order. If the order is construed in its 
broadest sense then, since no purpose for the order is speci- 
fied, it is so sweeping, oppressive and burdensome that it is 
completely out of proportion to any legitimate end that the 
Board may be seeking. Therefore, it constitutes an un- 
reasonable search and seizure. 


All but five of Petitioners are foreign business organi- 
zations owned, controlled and managed, in virtually all if not 
all cases, by subjects of foreign countries with their home 
offices and principal places of business in foreign countries. 
Without exception Petitioners operate foreign flag vessels in 
the transportation of passengers and cargo in various parts 
of the world. An order requiring them to file a copy of virtu- 
ally every agreement, wherever located, with other carriers, 
freight forwarders, terminal operators, stevedores and 
ship’s agents would require a tremendous search of their 
records all over the world. While the order calls only for 
agreements which were in effect as of January 1, 1960, steve- 
dore agreements as well as agreements with ship’s agents, 
are normally maintained over a period of years and are fre- 
quently altered and amended. Consequently, to require the 
filing of these agreements, if they were in effect on January 
1, 1960, is to require a search of the records of their entire 
business relations with the stevedores or agents involved. 
Furthermore, many agency contracts, and to a lesser extent 
other types of agreements covered by the order, are not in 
writing at all. They are commonly based on oral discussions 
held many years back between people now dead, or upon 
practice, custom and experience of many years. It would 
be difficult for any carrier to certify truthfully and accu- 
rately that it had furnished a true and complete memo- 
randum covering all such arrangements, or to swear that 
these correctly reflect the understandings in existence. Such 
a memorandum might turn out to be contrary to the under- 
standing of other parties to the agreement. 
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Nor is the burden of labor and expense in complying 
with the order the sole imposition which it would place 
upon the Petitioners. The terms of agency, stevedoring 
and terminal agreements are extremely valuable trade 
secrets of common carriers by water. Such carriers are 
intensely competitive with each other and publication of 
their costs of operation would severely damage their re- 
spective competitive positions. By the same token, there is 
intense competition among stevedores, terminal operators 
and agents in various ports for the business of the carriers 
serving those ports. Publicizing the agreements would 
likewise be damaging to these persons, none of whom is 
subject to the order and some of whom are not even subject 
to the Shipping Act. 


The order therefore is so broad and is so unrelated to 
any legitimate function of the Board that it constitutes 
an unreasonable search and seizure. As Judge Learned 
Hand said in McMann v. Securities € Exch. Comm’n, 8% 
F. 2d 377 (2d Cir. 1937), cert. denied, 301 U. S. 684 (1937), 
at page 379, an order is unreasonable if ‘‘it is out of pro- 
portion to the end sought, as when the person served is 
required to fetch all his books at once to an exploratory 
investigation whose purposes and limits can be determined 
only as it proceeds.’’? That is precisely the situation here. 
The Board seems carefully to have avoided stating the 
purpose of the order, the object to be achieved or the 
relevancy of the material. Obviously the ‘“‘purpose and 
limits’’ of the investigation will be unfolded only as the 
proceeding develops. Of course, it is possible that by 
means of this dragnet order the Board may stumble onto 
some violation of law committed by one or more of the 
hundreds of common carriers by water subject to this order, 
but such a possibility is not a sufficient basis for such a 
vacuum-cleaner approach. As Mr. Justice Holmes said 
on behalf of the Supreme Court in Federal Trade Comm’n 
v. American Tobacco Co., 264 U. S. 298, 305-06 (1924) : 


‘«Anyone who respects the spirit as well as the letter 
of the Fourth Amendment would be loath to believe 
that Congress intended to authorize one of its sub- 


22, 


ordinate agencies to sweep all our traditions into the 
fire ..., and to direct fishing expeditions into private 
papers on the possibility that they may disclose evi- 
dence of crime.... It is contrary to the first principles 
of justice to allow a search through all the respondents’ 
records, relevant or irrelevant, in the hope that some- 
thing will turn up... .”’ 


The Court in United States v. Morton Salt Co., 338 U. 8. 
632 (1950) cited, at page 652, the American Tobacco Co. 
case, swpra, in support of the proposition that a govern- 
ment investigation may be so sweeping as to exceed the 
investigatory power. 


POINT II 


The Order is Invalid Because it Demands Documents 
which are Not Within the Scope of Section 21 of the 
Shipping Act, 1916. 

A. The Board Does Not Have Authority under Section 21 of 
the Shipping Act, 1916 to Require the Filing of Copies of 
“Contracts, Agreements and Understandings.” 

The order is beyond the power of the Board under Sec- 
tion 21 of the Shipping Act, 1916, 39 Stat. 736, as amended, 
U.S.C. A., Title 46, 4820. That section does not empower 
the Board to demand the production of ‘‘contracts, agree- 
ments and understandings.’’ Section 21 empowers the 
Board to require carriers to file ‘‘any periodical or special 
report, or any account, record, rate, or charge, or any memo- 
randum of any facts and transactions appertaining to the 
business of such earrier.’’ Nothing is said of ‘‘contracts, 
agreements and understandings,”’ and the terms used in 
Section 21 cannot be stretched to include them, for Section 
21 only empowers the Board, incident to its functions under 
Sections 17 and 18 of the Act, 39 Stat. 734, as amended, 735, 
as amended, U. 8. C. A., Title 46, §§ 816, 817, to demand 
the bookkeeping records of carriers. 


A further reason why the language of Section 21 may 
not be enlarged beyond its clear purport is that the Section 
is penal in character. Penal statutes must be strictly con- 
strued. Yates v. United States, 354 U.S. 298 (1957) ; United 
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States v. Resnick, 299 U. S. 207, 209 (1936) ; United States 
v. Wiltberger, 5 Wheat. 76, 95-96 (1820). Accordingly, Sec- 
tion 21 cannot be made to conform to the varying notions 
which the Board may, from time to time, entertain as to 
what constitutes proper and diligent exercise of its statu- 
tory responsibilities. 

Congress patterned the administration and enforcement 
provisions of the Shipping Act, 1916, 39 Stat. 728, as 
amended, U.S. C. A., Title 46, $§ 801-842, after like provi- 
sions of the Interstate Commerce Act, 24 Stat. 379 (1887), 
as amended, U. S. C. A., Title 49, §§1-27. United States 
Nav. Co. v. Cunard S. 8. Co., 284 U. 8. 474, 481 (1932). The 
regulation of the world wide shipping industry presented 
many problems which differed from those involved in the 
regulation of the interstate commerce of the United States. 
Accordingly, many of the substantive regulatory provisions 
of the Shipping Act differed materially from the com- 
parable provisions of the Interstate Commerce Act. But 
the administrative and enforcement provisions were closely 
parallel. 


The report of the House Committee on the Merchant 
Marine and Fisheries upon the bill which became the 
Shipping Act, 1916, H. R. Rep. No. 659, 64th Cong., 1st Sess., 
described at page 32 this reliance in drafting the Shipping 
Act upon the experience of the Interstate Commerce Com- 
mission with the administration and enforcement provi- 
sions of the Interstate Commerce Act: 


“While the part of the bill relating to the regulation 
of carriers by water differs necessarily and materially 
from the corresponding provisions of the interstate 
commerce act, the difference is not so radical that the 
administration and enforcement provisions of the latter 
act and the nearly 30 years’ experience of the Interstate 
Commerce Commission can not be adapted with slight 
modifications to the purposes of this bill.” 


With regard to Section 21, the report stated at pages 32-33 
that this Section: 


“«. . . relating to the requiring of information, confers 
upon the board only a part of the power of the 
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Interstate Commerce Commission under section 20 of 
the interstate commerce act, by which the commission 
is empowered to prescribe a uniform system of ac- 
counts as well as the form of all accounts, records, and 
memoranda to be kept by carriers subject to the act, 
and its examiners given access to such accounts for the 
purpose of inspection and examination.’’ 


The same statement was reprinted in the report of the 
Senate Committee on Commerce which adopted the House 
report in favorably reporting on the legislation. S. Rep. 
No. 689, 64th Cong., 1st Sess. 12-13. 


Section 20 of the Interstate Commerce Act, 34 Stat. 594 
(1906) (now, as amended, U.S. C. A., Title 49, § 20), at that 
time read in part: 


‘The Commission may, in its discretion, prescribe 
the forms of any and all accounts, records, and memo- 
randa to be kept by carriers subject to the provisions 
of this Act, including the accounts, records, and memo- 
randa of the movement of traffic as well as the receipts 
and expenditures of moneys. The Commission shall at 
all times have access to all accounts, records, and 
memoranda kept by carriers subject to this Act, and 
it shall be unlawful for such carriers to keep any other 
accounts, records, or memoranda than those prescribed 
or approved by the Commission, and it may employ 
special agents or examiners, who shall have authority 
under the order of the Commission to inspect and 
examine any and all accounts, records, and memoranda 
kept by such carriers.’’ 


The United States Supreme Court, before the enactment 
of the Shipping Act, 1916, held that this Section merely per- 
mitted the Commission to see the bookkeeping records of 
the railroads. In Harriman v. Interstate Commerce 
Comm’n, 211 U. S. 407 (1908) the Court said, at page 422, 
“<Tt seems to us plain that it is directed solely to accounts 
and returns....’’ In United States v. Louisville é N. R. R., 
236 U. S. 318 (1915) the Court, in refusing to extend Sec- 
tion 20 to include a power of the Commission to examine a 
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carrier’s correspondence, referred to statements made by 
the Commission in support of the enactment of Section 20 
to the effect that power for the Commission to see the book- 
keeping records of a railroad was necessary for the Com- 
mission properly to judge the legitimacy of a railroad’s 
rates. The Court went on to say, at page 335: ‘‘The pri- 
mary object to be accomplished was to establish a uniform 
system of accounting and bookkeeping, and to have an 
inspection thereof.’’ 


The Shipping Act, 1916, was enacted well over a year 
after the Louisville case, supra. Congress must have under- 
stood, therefore, that the powers of the Interstate Com- 
merce Commission under Section 20, a portion of which it 
was conferring upon the Shipping Board by Section 21 of 
the Shipping Act, were the powers as determined and 
limited by the Harriman and Louisville cases. The Com- 
mittee must have been aware of them for it mentioned the 
Harriman ease specifically at page 33 of its report, supra, 
in its discussion of the section which became Section 27, of 
the Shipping Act, 1916, 39 Stat. 737, as amended, U.S. C. A., 
Title 46, § 826. 


Furthermore, it is obvious that the power of the 
Interstate Commerce Commission to examine bookkeeping 
records of a carrier was an appropriate one to confer upon 
the Federal Maritime Board. The Board was charged by 
Section 18 of the Shipping Act, 1916, with determining the 
reasonableness of rates of common carriers by water in 
interstate commeree. (The Board’s power over rates in 
interstate commerce has since the enactment of the Ship- 
ping Act, 1916 been largely removed by part II of the 
Interstate Commerce Act, added by 54 Stat. 929 (1940), as 
amended, U. S. C. A., Title 49, §§ 901-923.) 


Therefore, since a carrier’s contracts are not part of its 
bookkeeping system, the Board has no power to compel 
their production under Section 21. Section 15, 39 Stat. 
733, as amended, U. S. C. A., Title 46, § 814, governs the 
filing with the Board of contracts, agreements and under- 
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standings, and is a self-contained section providing its own 
penalties for noncompliance. This further supports the 
view that Section 21 does not empower the Board to require 
the production of contracts, agreements and understand- 
ings. It is not likely that Congress would have given the 
Board the power to duplicate the command of Section 15. 


Several regulatory enactments demonstrate that when 
Congress intends to grant authority, to an administrative 
agency, to demand copies of contracts and agreements in 
addition to authority to examine bookkeeping and other rec- 
ords it does so in specific language. The Federal Aviation 
Act of 1958, 72 Stat. 737, as amended, U.S. C. A., Title 49, 
§§ 1301-1542, for example, is patterned in many respects 
after the Shipping Act, 1916. Section 412 of the Aviation 
Act, 72 Stat. 770, U. S. C. A., Title 49, § 1382, provides for 
the filing by air carriers with the Civil Aeronautics Board 
of agreements similar to those which, if between water 
carriers, must be filed with the Federal Maritime Board 
under Section 15 of the Shipping Act, 1916. Section 407 of 
the Aviation Act, 72 Stat. 766, U. S. ©. A, Title 49, 
$1877, provides in paragraph (d) that the Aeronautics 
Board shall prescribe the forms of ‘‘any and all accounts, 
records, and memoranda to be kept by air carriers.’’ 
Paragraph (e) provides the Board access to ‘‘all accounts, 
records, and memoranda, including all documents, papers, 
and correspondence, now or hereafter existing, and kept or 
required to be kept by air carriers... .”’ Paragraph (a) of 
§ 407 provides as follows: 


“‘(a) The Board is empowered to require annual, 
monthly, periodical, and special reports from any air 
carrier; to prescribe the manner and form in which 
such reports shall be made; and to require from any air 
carrier specific answers to all questions upon which the 
Board may deem information to be necessary. Such 
reports shall be under oath whenever the Board so 
requires. The Board may also require any air carrier 
to file with it a true copy of each or any contract, agree- 
ment, understanding, or arrangement, between such air 
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carrier and any other carrier or person, in relation to 
any traffic affected by the provisions of this chapter.’’ 
(Emphasis added.) 


Similarly Section 220(a) of Part II of the Interstate Com- 
merce Act, added by 49 Stat. 563 (1935), U. S. C. A., Title 
49, § 320(a), (dealing with motor carriers) authorizes the 
agency to require the filing of ‘‘any contract, agreement, 
or arrangement.’’ Section 313 of Part II of the Inter- 
state Commerce Act, added by 54 Stat. 944 (1940), as 
amended, U. 8. C. A., Title 49, § 913, (dealing with water 
carriers) empowers the agency to require the filing of ‘‘any 
contract, charter, or agreement.’’ Section 219 of the Com- 
munications Act of 1934, 48 Stat. 1077, as amended, U. S. 
C. A., Title 47, § 219, authorizes the agency to obtain 
information concerning ‘‘agreements, arrangements or 
contracts.’ 


The Shipping Act, 1916 has frequently been amended 
and the agencies administering it have frequently been 
reorganized; see for example Reorganization Plan No. 21 
of 1950, 64 Stat. 1273, Historical Note following U.S. C. A., 
Title 46, 41111. But it is significant that the Act has never 
been amended to confer upon the Board powers like those 
conferred by the Federal Aviation Act and the other stat- 
utes referred to above to require the filing of contracts, 
agreements and understandings under general provisions 
relating to obtaining information for regulatory purposes. 


B. Section 21 of the Shipping Act, 1916 Only Empowers the 
Board to Secure Specific Documents Relevant to Board 
Regulation of Rates, Fares, Charges and Practices under 
Sections 17 and 18 of that Act. It Does Not Empower the 
Board to Investigate or (as here) Compel Sworn Testimony 
with Respect to Violations of the Act. 


It would appear that the Federal Maritime Board’s 
purpose in issuing its April 11, 1960 order was to investigate 
possible violations of the Shipping Act, 1916. This order 
and others the Board has recently issued followed hearings 
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before the Anti-trust Subcommittee of the House of Repre- 
sentatives Committee on the Judiciary which were con- 
cerned with investigating alleged violations of the Shipping 
Act, 1916. Other more particularized Section 21 orders, 
like that being reviewed by this Court in Hellenic Limes, 
Lid. v. Federal Maritime Board, No. 15756, D. C. Cir., May 
26, 1960, were plainly designed to investigate further these 
possible violations in particular trades. The Board in its 
brief in a case filed in the United States Court of Ap- 
peals for the Second Cireuit, Kerr S. S. Co., Inc. v. United 
States,* Nos. 26334, 26429, seeking to review the same 
order that is being reviewed in this case, stated at page 29 
that the information sought by the order was in aid of its 
powers under those provisions which prohibit rebates, dis- 
ecriminations and other malpractices. Finally, from the 
order’s heavy reliance upon the language of Section 15 of 
the Shipping Act, 1916 it would appear that the order is 
seeking agreements which, in violation of Section 15, have 
not been filed with the Board. 


But, if this is so, then the order is invalid for this very 
reason in that the structure and legislative history of the 
Shipping Act, 1916, demonstrate that Section 21 was in- 
tended to be used only for information gathering with 
respect to the regulatory functions of the Board under Sec- 
tions 17 and 18 of the Act and not for the purpose of 
investigation of violations thereof. 


The Structure of the Act 


The Shipping Act vests in the Board both quasi- 
legislative regulatory functions and enforcement functions. 
Section 21 was intended to provide the Board with informa- 
tion necessary for the performance of its regulatory duties 
and Section 27 of the Act, to enable it to obtain information 


* On October 31, 1960 the Court of Appeals dismissed the peti- 
tions to review. 
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and evidence in the investigation of violations of the Ship- 
ping Act. 


The regulatory provisions of the Shipping Act differ 
materially from those of the Interstate Commerce Act, 
because of the many different problems inherent in the 
regulation of foreign ships and the ocean shipping industry, 
see e. g., 53 Conc. Rec. 12444, 12446-47, 12552-55, 12630-31, 
12761-62 (1916). Some provisions of the Shipping Act, 
1916, nevertheless, authorize the Board to supervise rates, 
regulations and practices in particular circumstances. 


With respect to common carriers by water in interstate 
commerce, Section 18, though superseded in 1940 as pointed 
out above, did, when the Shipping Act was passed, require 
the establishment of reasonable rates and practices. Every 
such carrier was required to file its maximum rates, fares 
and charges, and if the Board found any rates or practices 
to be unreasonable, it could prescribe reasonable ones. 
There is no similar authority with respect to carriers in 
foreign commerce. 


Section 17 provides that no common carrier by water 
in foreign commerce shall collect any rate, fare or charge 
which is unjustly discriminatory, and requires carriers in 
foreign commerce, and other persons subject to the Act, 
to establish reasonable practices for receiving, handling, 
storing or delivering property. The Board is authorized 
to correct discriminatory rates or unreasonable practices. 


Section 21, by authorizing the Board to require any 
common carrier by water to file with it ‘‘any periodical or 
special report, or any account, record, rate, or charge, or 
any memorandum of any facts and transactions appertain- 
ing to the business of such carrier,’’ enables it to obtain 
the necessary information (1) to determine whether such 
matters as rates, fares, charges, regulations, and practices 
established by carriers and others are unjustly discrimi- 
natory, or prejudicial, or unjust or unreasonable, and (2) 
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to correct unjust discrimination or prejudice and to pre- 
scribe just and reasonable rates, regulations and practices. 


Other provisions of the Shipping Act, on the other hand, 
specifically prohibit certain conduct as unlawful and pro- 
vide penalties for the violation of these prohibitions. The 
fanctions of the Board with respect to these provisions are 
of an enforcement character and it is empowered, under 
Section 22 of the Act, 39 Stat. 736, as amended, U.S. C. A, 
Title 46, § 821, to investigate alleged violations either on 
complaint or on its own motion. 


In addition to Section 15, requiring Board approval for 
certain agreements, this category of provisions includes, 
for example, Section 14 of the Act, 41 Stat. 996, as amended, 
U. S.C. A, Title 46, § 812, which prohibits (1) deferred 
rebates, (2) use of fighting ships, (3) retaliation against 
a shipper for patronizing another carrier, and (4) dis- 
criminatory contracts; Section 16 of the Act, 49 Stat. 1518, 
U.S. C. A, Title 46, §815, which makes unlawful rates 
or charges lower than those then established for the serv- 
ice; and Section 20 of the Act, 39 Stat. 735, as amended, 
U.S. C. A, Title 46, § 819, which makes it unlawful for 
any carrier to disclose certain information. 


With respect to these and other prohibited activities, 
Section 27 provides that 


“‘for the purpose of investigating alleged violations of 
this chapter [Shipping Act, 1916], the Federal Mari- 
time Board may by subpoena compel the attendance of 
witnesses and the production of books, papers, docu- 
ments, and other evidence from any place in the United 
States at any designated place of hearing.’? (Em- 
phasis added.) 


The requirement of Section 27 that the documents 
be produced at a ‘‘designated place of hearing’’ is 
meaningful to persons required to produce evidence with 
respect to violations of the Act since it affords them 
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an immediate opportunity, not available with respect to Sec- 
tion 21 orders, to raise before an impartial examiner ques- 
tions of relevance, materiality, competence and privilege. 


Section 27 further provides that ‘‘obedience to any such 
subpoena shall, on application by the Board, be enforced 
as are orders of the Board other than for the payment of 
money.’? With respect to such other orders, Section 29 of 
the Act, 39 Stat. 737, as amended, U. 8. C. A., Title 46, 
§ 828, provides that 


“tin case of violation of any order of the Federal Mari- 
time Board, other than an order for the payment of 
money, the Board . . . may apply to a district court 
having jurisdiction of the parties; and if, after hear- 
ing, the court determines that the order was regularly 
made and duly issued, it shall enforce obedience there- 
to. 2, 


Thus, unlike the $100 a day forfeiture provided for non- 
compliance with a Section 21 order, Section 27 contemplates 
that, in the event of noncompliance with a subpoena, there 
may be a hearing before a district court to test its validity 
without risk of any forfeiture. 


A person complying with a subpoena issued pursuant to 
Section 27 receives further protection, not available with 
respect to a Section 21 order, from the immunity provision 
of Section 28 of the Shipping Act, 1916, 39 Stat. 737, as 
amended, U. S. C. A., Title 46, § 827, that ‘‘no natural per- 
son shall be prosecuted or subjected to any penalty or for- 
feiture for or on account of any transaction, matter, or 
thing as to which, in obedience to a subpoena and under 
oath, he may so testify or produce evidence. . . .”? Cer- 
tainly Congress did not intend the application of this im- 
munity provision to depend on the eaprice of the Board 
in deciding whether to proceed by Section 21 or Section 27. 


From the foregoing, it is apparent that the procedure 
for compelling the production of evidence with respect to 
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statutory violations entailing serious criminal penalties is 
surrounded with many safeguards which are absent from 
the information gathering process provided by Section 21 
for the essentially regulatory functions of the Board. 


Legislative History 

The legislative history of the Shipping Act, 1916 
demonstrates that the foregoing is the statutory scheme 
intended by Congress. That history shows, as we have 
seen at page 23 above, that the Act’s administration and 
enforcement provisions were patterned after like pro- 
visions of the Interstate Commerce Act, and that Section 21 
was ‘‘adapted with slight modifications for the purposes of 
this bill’? from Section 20 of the Interstate Commerce Act. 


The report of the House Committee on the Merchant 
Marine and Fisheries, supra, on the bill that became the 
Shipping Act further indicates, at page 33, that Section 27, 
authorizing the Board to compel the production of docu- 


ments, was the only section incorporated into the statute 
for use in connection with investigating alleged violations 
of the Act: 


“The provisions of section 27 relating to the power 
of the board to compel the attendance of witnesses and 
the production of documentary and other evidence are 
also substantially similar to those of the interstate 
commerce act, except that the board may exercise such 
power only ‘for the purpose of investigating alleged 
violations of this act.’ ”’ 


The same statements are reprinted in the report of the 
Senate Committee on Commerce which adopted the House 
report in reporting favorably on the legislation. S. Rep. 
No. 689, 64th Cong., 1st Sess. 13. 


It is thus clear from the legislative history that the 
Board’s authority to obtain papers and documents for the 
purpose of investigating violations of the Shipping Act 
derives from Section 27 rather than from Section 21. It is 
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also clear that not only did Congress have no thought of 
giving the Board broader authority under Section 21 than 
it gave the Interstate Commerce Commission under Sec- 
tion 20, but on the contrary Congress deliberately intended 
to give it less. 


Legislative developments after the Shipping Act became 
law on September 17, 1916, corroborate the conclusion that 
Congress did not intend the Board to have authority to 
investigate violations except under Section 27. 


In the very next session of the same Congress that en- 
acted the Shipping Act, bills were introduced in both the 
Senate, S. 8168, 64th Cong. 2d Sess. (1917), and the House, 
H. R. 20,800, 64th Cong. 2d Sess. (1917), to amend 
Section 21 so that the Board might obtain information perti- 
nent ‘‘to any matter of investigation, or to the perform- 
ance of any duty required by the board’’, and to amend 
Section 27 to apply not only to investigating violations but 
to ‘‘performing any of the duties preseribed by the Act’’. 
A statement of the Shipping Board, which was created by 
the Shipping Act, 1916 and charged with its administra- 
tion and enforcement by Section 3 of the Shipping Act, 1916, 
39 Stat. 729, referred to these amendments as a ‘‘broaden- 
ing of the Shipping Board’s functions of inquiry’’. This 
statement was included in the remarks of Mr. Alexander on 
the House Bill which he introduced. 54 Conc. Rec. App. 822 
(1917). 


It is thus apparent that those who were responsible for 
the administration of the Shipping Act at the time of its 
enactment and who were familiar with its legislative back- 
ground understood that Section 21 did not apply ‘‘to any 
matter of investigation’’—a clause which the proposed 
amendment would have added. 


The bills did not pass, thus leaving Section 21 inappli- 
cable to the investigation of violations of the Act and Sec- 
tion 27 alone applicable to such investigations. 
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We submit that the foregoing analysis of the structure 
of the Shipping Act, 1916 and its legislative history demon- 
strate that Section 21 cannot be invoked by the Board to 
conduct an investigation of violations of the Act for which 
Section 27 is specifically provided. 


Since the enactment of the Shipping Act, 1916, the in- 
vestigatory scheme of the Interstate Commerce Act has 
been altered. Section 20 of the Interstate Commerce Act 
was amended by Act of Feb. 28, 1920, ¢. 91, § 485, 41 Stat. 
493, to grant the Commission access to inspect ‘‘all ac- 
counts, records, and memoranda, including all documents, 
papers, and correspondence’’ of subject carriers, thus re- 
moving the limitation imposed by the Court in United 
States v. Louisville & N. R. R., discussed at page 24, supra. 
But Section 21 of the Shipping Act has never been amended 
to grant such broad authority and the original statutory 
scheme should be strictly adhered to. This is as it should 
be for the powers of the Board to investigate should not 
have the breadth of powers of other regulatory agencies. 
It is proper that the powers of an agency dealing to such a 
large extent with international commerce should be 
narrower than the powers given to agencies dealing purely 
with domestic commerce. As Petitioners point out below in 
Point IIC of this Argument, great restraint must be attrib- 
uted to Congress in its application of the Shipping Act 
to foreign commerce because of the enormous international 
complications that would follow from unilateral regulatory 
action on the part of the United States. In enacting Sec- 
tion 21 Congress was clearly aware of the delicate problem 
presented by the international nature of the shipping in- 
dustry for in discussing the narrower powers granted by 
Section 21 as compared with Section 20 of the Interstate 
Commerce Act, the House Committee report, supra, said 
at page 33: 


‘‘While it is well within the power of Congress to 
impose similar requirements [to those imposed by Sec- 
tion 20 of the Interstate Commerce Act] upon carriers 
by water in interstate commerce, the committee deems 
it neither advisable or necessary, at least at this time, 
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to make the provisions of this bill any more burden- 
some in this respect upon carriers by water in interstate 
commerce than those imposed upon similar carriers 
operating under foreign flags and engaged in the for- 
eign commerce of the United States.’’ 


- The Board Does Not Have Authority tc Invade the Sover- 
eignty of Foreign Nations by Ordering Foreign Nationals 
to Assemble and File Copies of Documents Located Outside 
the United States. 


The order is beyond the authority of the Board under 
Section 21 of the Shipping Act, 1916 because that Section 
does not empower the Board to demand the production of 
copies of documents located outside the United States. 
Congress did not intend to grant the Board such a power; 
if it had it surely would have done so by specific language. 
As the protests filed with the State Department by a number 
of foreign governments show, the order is contrary to inter- 
national law. Furthermore, the territorial limitation in 
Section 27 of the Shipping Act, 1916 upon the Board’s 


power to obtain documents by subpoena demonstrates that 
the Board was not intended to be able to obtain copies of 
documents located outside the United States under Section 
21. 


The Order Violates International Law 


The exercise of a power to require filing of copies of 
documents located outside the United States constitutes a 
very great and unjustified interference with the jurisdiction 
of foreign nations within their own territory. As Chief 
Justice Marshall said in The Exchange, 7 Cranch 116 (1812) 
at page 136: 


“The jurisdiction of the nation, within its own terri- 
tory, is necessarily exclusive and absolute. It is sus- 
ceptible of no limitation, not imposed by itself. Any 
restriction upon it, deriving validity from an external 
source, would imply a diminution of its sovereignty, 
to the extent of the restriction, and an investment of 
that sovereignty, to the same extent, in that power 
which could impose such restriction. All exceptions, 
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therefore, to the full and complete power of a nation, 
within its own territories, must be traced up to the con- 
sent of the nation itself. They can flow from no other 
legitimate source.’’ 


The cases at bar do not present a situation in which an 
American administrative agency is exercising authority 
over American citizens. The powers of United States 
courts and agencies over American citizens are admittedly 
greater than their powers over foreign nationals. In the 
present instance, if the Section 21 order of April 11, 1960 
extends to foreign countries, then the Federal Maritime 
Board is ordering British nationals to perform acts within 
Great Britain, Indian nationals to perform acts within 
India, and so forth. And the Board is doing this, not only 
without the consent of the foreign governments but in many 
cases contrary to their express will as shown by their pro- 
tests filed with the State Department. 


Many friendly foreign nations in notes addressed to 
our Department of State have stressed their serious con- 
cern with and resentment of the Federal Maritime Board’s 
April 11 order as it relates to their nationals. These 
protests point up the unwarranted extra-territorial juris- 
diction claimed by the Federal Maritime Board, the 
interference with activities within the territory of a friendly 
sovereign, the general affront to sovereignty, the lack of 
conformity to the principles of international law, violation 
of the spirit and objectives of treaties, the impracticality 
of the proposed order in so far as it affects their nationals, 
the unreasonable burden of compliance, and the injury 
that can result from reciprocal action by other countries 
at whose ports vessels may touch. 


Thus, the British Embassy’s aide-memoire dated June 
7, 1960 states: 


‘¢Moreover, the Order appears to cover all ‘con- 
tracts, agreements and understandings’ made in the 
normal course of their business by British companies 
or on their behalf by their agents both inside and out- 
side the United States, including those which have been 
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made and wholly executed outside the territorial limits 
of the United States. Her Majesty’s Government con- 
sider such acts of United Kingdom companies per- 
formed outside the United States to be beyond the 
legitimate limits of United States jurisdiction.’ 
(Emphasis added.) 


The protest of the Embassy of India dated May 6, 1960 
makes the following points: 


“The Embassy suggests that it will be wholly inap- 
propriate for the Company [Scindia] to file or to pro- 
duce information or material located within the ter- 
ritorial jurisdiction of India. . . . It is felt that 
the orders of the Federal Maritime Board issued to 
the Scindia Steam Navigation Company Limited tres- 
pass upon the territorial jurisdiction of the Govern- 
ment of India. It is, therefore, requested that the 
orders under Section 21 issued to the Scindia Steam 
Navigation Company Limited be withdrawn... .” 


The protest of the government of Norway dated June 
23, 1960 states: 


“The request for production of contracts, agree- 
ments and understandings includes those which have 
been made and executed outside the territorial limits 
of the United States and thus appears to be beyond the 
United States’ jurisdiction under the general princi- 
ples of international law.”’ 


The Danish protest dated June 22, 1960 states that 
‘the Danish Government considers it incompatible with 
the sovereign rights of Denmark that Danish carriers be 
requested to produce documents located outside the United 
States.”’ 


Paralleling and supporting these statements of public 
international law is the universally accepted principle of 
private international law that the laws or regulations of 
any country cannot be given extraterritorial application so 
as to bind foreign nationals resident within the territory of 
the foreign state. Srory, Conriuicr or Laws (8th ed. 1883) 
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§20; Waeaton, InreenationaL Law (5th ed. 1916) 131; 
1 Hyvz, Inxrernationan Law (1945) 733; 1 Oprznnem, 
Inrernwationa, Law (7th ed. 1948) §§ 143, 147, 205; 2 
Moore, Inrernationat Law Dicesr (1906) § 200; American 
Banana Co. v. United Fruit Co., 213 U. S. 347 (1909). 


In the well known treatise on the Conflict of Laws by 
Professor Joseph H. Beale, Volume One (1935), pages 
412-13, the principle sustained by many authorities cited in 
footnotes was stated as follows: 


“§ 94.2. No Court, Even though It Have Jurisdic- 
tion to Do So, Will Issue a Decree to Be Carried out in 
a Foreign State—The jurisdiction of another sovereign 
must not be infringed as it would be if the court could 
determine what action should be done in the territory 
of the foreign sovereign. What shall be done on that 
territory is purely for the sovereign of the territory to 
say. No court therefore has the right to order the 
doing of acts outside its territory. If a court of equity, 
for instance, should order a man to do an act in another 


state, and when he went about to do it the act proved 
to be forbidden by the sovereign of that state, a condi- 
tion of affairs would arise which the law could not 
contemplate with satisfaction. The defendant must 
either obey the court, act, and commit an offense 
against the territorial sovereign, or in obeying the law 
of the territorial sovereign must violate the decree. 


According to the generally accepted doctrine a court 
neither of law nor of equity will order an act, even a 
ministerial act, to be done outside the territory over 
which the court has power. Thus, a court of law will 
not issue a writ of mandamus to compel the operation 
by the defendant company of its railroad lines or to do 
any other act outside the state; and a court of equity 
will not order the abatement of a foreign nuisance, nor 
enforce a contract to dig a ditch in another state. So it 
will not order an officer of the court to sell foreign land, 
nor constrain the management of a foreign corpora- 
tion.’’ 
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Several recent cases support this principle. 


Vanity Fair Mills, Inc. v. T. Eaton Co., 1383 F. Supp. 
522 (S. D. N. ¥. 1955), aff’d 234 F. 2d 633 (2d Cir. 1956), 
cert. denied, 352 U. S. 871 (1956), was a suit in which, among 
other things, it was sought to restrain the defendant, a 
Canadian corporation, from using the trade-mark ‘‘Vanity 
Fair’’ in the sale of feminine underwear in Canada and 
elsewhere. 


The District Court refused to grant the injunction, and 
in affirming this decision the Court of Appeals for the Sec- 
ond Circuit stated, at 234 F. 2d 647, that a court of equity 
having personal jurisdiction might enjoin a party from com- 
mitting acts elsewhere, i. e., issue a negative (not an affirma- 
tive) injunction. The court said: 


‘But this power should be exercised with great reluc- 
tance when it will be difficult to secure compliance with 
any resulting decree or when the exercise of such power 
is fraught with possibilities of discord and conflict with 
the authorities of another country.” 


In the cases at bar there are not merely ‘‘possibilities of 
discord and conflict.’” The protests filed show that the 
possibilities have become actualities. 


In United States v. Imperial Chemical Indus. Ltd., 105 
F. Supp. 215 (S. D. N. Y. 1952), the District Court in an 
antitrust suit had directed a British corporation to grant 
immunity under its foreign patents in order that the British 
corporation might not assert rights of exclusion in Britain. 
A British company which had received an exclusive license 
for certain specified territories under the patents in question 
brought suit in England to restrain Imperial Chemical 
Industries from complying with the decree of the United 
States District Court. British Nylon Spinners Ltd. v. 
Imperial Chemical Indus. Ltd., [1953] 1 Ch 19. The 
British court thereupon restrained Imperial Chemical In- 
dustries from complying with the order of our District 
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Court. Ina note to Vanity Fair Mills, Inc. v. T. Eaton Co., 
supra, the District Court stated at page 528: 


“Thus we had the situation of an American Court 
directing a defendant to take certain action and a 
British Court enjoining it from taking that action.” 


The ‘‘condition of affairs... which the law could not con- 
template with satisfaction” visualized by Professor Beale 
thus became a reality. 


As evidence of the danger inherent in this situation it 
is only necessary to quote from page 24 of the opinion of the 
Master of the Rolls in the Court of Appeals: 


“‘T certainly should be the last to indicate any lack 
of respect for any decision of the district courts of the 
United States. But I think that in this case there is 
raised a somewhat serious question, whether the order, 
in the form that it takes, does not assert an extraterri- 
torial jurisdiction which the courts of this country can- 
not recognize, notwithstanding any such comity. 
Applied conversely, I conceive that the American courts 
would likewise be slow (to say the least) to recognize 
an assertion on the part of the British courts of juris- 
diction extending (in effect) to the business affairs of 
persons and corporations in the United States.’’ 


See also, Whitney, Sources of Conflict Between Interna- 
tional Law and the Antitrust Laws, 63 Yaz L. J. 655, 661 
(1954). 


American attempts to extend the application of Ameri- 
can laws beyond American boundaries have aroused the 
justified resentment of the foreign nations whose nationals 
have been affected. This was touched on in Vanity Fair 
Mills, Inc. v. T. Eaton Co., supra, where the District Court 
said at pages 528-29: 


“We in this country undoubtedly would be outraged 
if American companies having branches in foreign 
lands were faced with the possibility that the Courts 
of all these lands would assume jurisdiction to deter- 
mine the rights of the American company in its home 
land to trademarks, copyrights, or patents granted or 
registered under the laws of the United States.”’ 
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See also Haight, Antitrust Laws and the Territorial Prin- 
ciple, 11 Vann. L. Rev. 27, 38 (1957). 


The court went on to refer to an antitrust suit where 
subpoenas had been issued to some fifty Canadian pulp and 
paper companies, ordering them to produce their books and 
records. The Ontario Parliament, considering this an 
infringement upon the sovereignty of the Province, passed 
an act which prohibited any person in Ontario from sending 
to a point outside of Ontario any books, records or other 
papers in response to any order, direction, etc. of an 
authority in any jurisdiction outside of Ontario. 


With respect to these subpoenas the opinion of the 
District Court quotes, at page 529, a statement made by the 
Premier of Ontario on October 27, 1947: 


‘**T recognize that in population Ontario is a very 
small jurisdiction compared with that of the United 
States. Nevertheless, I trust no citizen of the United 
States will forget that Canadians are just as proud of 
their own nationality and just as jealous of their own 
sovereignty as is any citizen of their own country.’ ’’ 


This is a striking illustration of the resentment created by 
arrogant acts such as those of the Board in this case. 


In 1952 both the United Kingdom and The Netherlands 
sharply protested against the issuance of subpoenas by 
an American court demanding the documents of their 
national oil companies abroad. The British government 
even went so far as to instruct the Anglo-Iranian Oil Com- 
pany not to comply without that Government’s express 
permission, on the ground that such a subpoena was con- 
trary to the principles of international comity. N. Y. 
Times, Dec. 10, 1952, p. 57, col. 4; id., Dec. 12, 1952, p. 1, col. 
5; id., Dec. 16, 1952, p. 6, col. 3. See the discussion in 
Brewster, ANTITRUST AND AmeErrcaN Bvusnvess ABROAD 
(1958) 46. 


The impracticality of such investigatory efforts was 
appreciated by the District Court in United States v. Gen- 
eral Electric Co., 115 F. Supp. 835, 878 (D. N. J. 1953). See 
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also In the Matter of Grand Jury Investigation of the 
Shipping Industry, 186 F. Supp. 298 (D. D. C. 1960). 


International conflicts of interest and philosophies aris- 
ing in connection with attempts to regulate international 
commerce are not properly susceptible to adjudication uni- 
laterally by the courts of a single nation. On the contrary, 
it is broadly recognized that these matters are for consul- 
tation between the governments of the nations affected, 
often pursuant to relevant provisions of Treaties of Friend- 
ship, Commerce and Navigation. Neither the courts nor 
subordinate administrative agencies should lightly under- 
take intrusion into affairs abroad. 


From the foregoing it is clear that Congress could never 
have intended that the Federal Maritime Board should 
have the power to take a step so fraught with peril to our 
friendly relations with the free nations of the world. If 
Congress had intended to give the Board such a power it 
would have used specific language; the general language 


of Section 21 is not sufficient. In Lauritzen v. Larsen, 345 
U.S. 571 (1953), the Supreme Court held that the Jones Act, 
41 Stat. 1007, U. S. C. A., Title 46, § 688, did not provide a 
right of action to a Danish seaman employed upon a Danish 
vessel who was injured in Cuba even though the contract of 
employment was entered into in the United States, and even 
though the Act purported to provide a right of action to 
“any seaman’? injured in the course of his employment. 
The Court said, at page 577: 


‘“‘The Shipping laws of the United States, set forth 
in Title 46 of the United States Code, comprise a 
patchwork of separate enactments, some tracing far 
back in our history and many designed for particu- 
lar emergencies. While some have been specific in 
application to foreign shipping and others in being 
confined to American shipping, many give no evidence 
that Congress addressed itself to their foreign ap- 
plication and are in general terms which leave their 
application to be judicially determined from context 
and circumstance. By usage as old as the Nation, such 
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statutes have been construed to apply only to areas 
and transactions in which American law would be con- 
sidered operative under prevalent doctrines of inter- 
national law.’’ 


The disaster that could result from general investiga- 
tions of this character on the part of the many countries 
at whose ports the vessels call cannot be overstressed. The 
burdens imposed by the present investigation are of them- 
selves of sufficient enormity to create an interference with 
the commerce which the Maritime Board is supposed to 
engender and protect. If concurrent or successive inves- 
tigations were to be embarked upon by others, that com- 
merce could be brought practically to a standstill, and the 
resulting expenses would inevitably have to be carried by 
shippers and consignees of the cargoes involved. As the 
Court said, at page 581, in Lauritzen v. Larsen, supra: 


‘‘[T]Jhe virtue and utility of sea-borne commerce lies 
in its frequent and important contacts with more than 


one country. If, to serve some immediate interest, 
the courts of each were to exploit every such contact to 
the limit of its power, it is not difficult to see that a 
multiplicity of conflicting and overlapping burdens 
would blight international carriage by sea.”’ 


Again at page 582: 


‘‘[I]n dealing with international commerce we can- 
not be unmindful of the necessity for mutual for- 
bearance if retaliations are to be avoided; nor should 
we forget that any contact which we hold sufficient to 
warrant application of our law to a foreign transac- 
tion will logically be as strong a warrant for a foreign 
country to apply its law to an American transaction.’’ 


Section 27 of the Shipping Act 


Reference to Section 27 of the Shipping Act, 1916 
demonstrates further that the Board lacks the power to 
demand the filing of documents located abroad. Under 
Section 27 the Board may by subpoena require ‘‘the pro- 
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duction of books, papers, documents, and other evidence.’’ 
But it may only compel production ‘‘from any place in the 
United States.’? Since those broad powers of the Board 
under Section 27 to demand any kind of document or evi- 
dence which it may use when investigating possible viola- 
tions of the Act are subject to this limitation, it must follow 
a fortiori that the much more limited power under Section 
21 to demand only specified kinds of documents would not 
reach beyond the geographical limits of the United States. 


Petitioners have pointed out above in Point IIB of this 
brief that the Board appears to be using this order to un- 
cover possible violations of the substantive provisions of 
the Shipping Act, 1916, rather than to uncover data relating 
to rates and practices. If Section 21 is to be so used it must 
be subject to the same territorial limitation to which Sec- 
tion 27 is subject. Otherwise the territorial limitation of 
Section 27 would be too easily avoided by resort to Section 
21 and would in effect be meaningless. 


D. The Board Does Not Have Authority to Require the Filing 
of Copies of Agreements Relating to Transactions Taking 
Place Outside the United States and Having No Substantial 
and Proximate Effect Upon the Foreign Commerce of the 
United States. 


Petitioners have shown in Porxt IIC of this brief that 
the Board did not have authority to require Petitioners 
to file copies of contracts and agreements located outside 
of the United States. But quite apart from the question 
of authority to require the filing of copies of any agree- 
ments located outside the United States, the Board did not 
have authority to require the filing of copies of agreements 
relating to transactions taking place outside the United 
States and having no substantial and proximate effect upon 
the foreign commerce of the United States. 


The vessels which Petitioners operate on services 
throughout the world frequently never touch any port of the 
United States, its territories or possessions. In maintaining 
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their world-wide services Petitioners naturally enter into 
agreements with other carriers, terminal operators, steve- 
dores, freight forwarders and ship’s agents. Outside the 
United States these persons are normally non-nationals of 
the United States. Agreements between non-nationals of the 
United States entered into in foreign jurisdictions and to 
be performed in foreign jurisdictions would not as a rule 
have any substantial effect on the foreign commerce of the 
United States and might not even relate to the carriage of 
goods or passengers to or from the United States. There- 
fore the Shipping Act, 1916 would not apply to those 
transactions, and clearly, if the Act does not apply to them, 
any inquiry of the Board with respect to them is outside 
its authority. 


But the Board’s order apparently demands every one 
of these contracts without regard to the nationality of the 
parties, to the place of execution or performance of the 
contracts or to the effect of the contracts within the United 


States. The Board apparently intended to limit its demand 
in some way by providing that it wanted only agree- 
ments “involving the water-borne commerce of the United 
States,’’ but unfortunately, as Petitioners have pointed out, 
this term does not appear in any applicable statute, and 
it is impossible to tell what limitations the Board intended 
by it. 


An agreement with a stevedore in a foreign port will, 
through its effect on costs, often be reflected in the rates 
charged for transportation to or from the United States. 
But as the court pointed out, at page 443, in United States 
v. Aluminum Co. of America, 148 F. 2d 416 (2d Cir. 1945) 
while considering the extra-territorial application of the 
Sherman Act: 


“Almost any limitation of the supply of goods in 
Europe, for example, or in South America, may have 
repercussions in the United States if there is trade 
between the two. Yet when one considers the inter- 
national complications likely to arise from an effort in 
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this country to treat such agreements as unlawful, it is 
safe to assume that Congress certainly did not intend 
the Act to cover them.’’ 


It seems safe to say that Congress likewise did not intend 
that the Shipping Act should give the Board unlimited 
power to require the production of documents from any 
part of the world without a strong showing that the docu- 
ments relate to matters having a substantial and proximate 
effect within the United States. As we have seen above, at 
page 42, in our discussion of Lauritzen v. Larsen, 345 U.S. 
571 (1953), the shipping laws of the United States apply 
only to areas and transactions in which American law would 
be operative under the doctrines of International Law. 


The ‘‘international complications’’ contemplated by the 
court in United States v. Aluminum Co. of America, supra, 
as likely to arise from such an effort as that of the Board, 
have here, in fact, materialized in the form of the diplo- 
matic protests filed with the State Department discussed 
above at page 36. 


POINT Il 


The Board Abused its Authority by the Summary 
Manner in which it Denied Petitioners’ Motions to Clar- 


ify, Amend or Cancel the Order. 


Petitioners have shown in Point II of this brief that the 
order is in a variety of ways beyond the Board’s authority. 
But aside from the question of authority to issue the order, 
there is no doubt but that the order far exceeds any use the 
Board has made of Section 21 during all the years the Ship- 
ping Act has been on the statute books. The order evidences 
and initiates a radical policy departure in various ways 
from any previous investigation heretofore conducted by the 
Board. This abrupt change in policy and procedure consists 
both of the all inclusiveness of the persons subjected to the 
order and the no less inclusive scope of the information and 
documents sought. This order is directed to the entire ship- 
ping industry; to ‘‘every common carrier by water subject 
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to said Act, including but without limitation, those named in 
Appendix A....” Appendix A lists 394 carriers. By 
contrast, in Isbrandtsen-Moller Co. v. United States, 300 
U. S. 139 (1937) the order was directed only to a single 
carrier. In United States v. American Union Transport, 
Inc., 327 U.S. 437 (1946) a Section 21 order was directed 
to freight forwarders in the Port of New York only. 


The order initiates a new policy of investigation by 
demanding, for example, the filing of agreements which the 
carrier has with persons who are not subject to the Ship- 
ping Act, such as ship’s agents, and stevedores. Section 1 
46, § 801 defines ‘‘other person subject to this chapter 
(Shipping Act, 1916]’’ as ‘any person not included in the 
term ‘common carrier by water,’ carrying on the business 
of forwarding or furnishing wharfage, dock, warehouse, 
or other terminal facilities in connection with a common 
carrier by water.’? The Board itself held in Continental 
Distrib. Co. v. Companhia Nacional de Navegacao, 2 U. 8. 
M. C. 724 (1945) and U. S. Gulf-Atlantic and India, Ceylon 
& Burma Conference (Agreement No. 7620),2U.S.M.C. 
749 (1945) that it lacked jurisdiction over general agents 
of steamship companies. Stevedores, of course, also are 
not other persons subject to the Act, and the Board has no 
jurisdiction over agreements with'them or with agents under 
Section 15, which applies only to common carriers’ agree- 
ments ‘‘with another such carrier or other person subject 
to this chapter [Shipping Act, 1916]... .”’ 


Because of the industry-wide applicability of the order 
and its initiation of a new policy, its issuance was broadly 
analogous to rule-making. If the order had been issued 
as a rule, Section 4 of the Administrative Procedure Act, 
60 Stat. 238, U. S. C. A., Title 5, § 1003 and Rule 4 of the 
Board’s own Rules of Practice and Procedure, C. F. R. 
Title 46, § 201.51-201.55, would have required the Board to 
give notice of the proposed issuance of the order and 
interested parties could have submitted their views and 


arguments. 
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Furthermore, the order created international problems 
which were particularly serious and difficult, as appears 
from Ports IIC and IID. Public Counsel for the Board 
itself stated at pages 12-13 in its brief of May 20, 1960 in 
Unapproved Section 15 Agreements—Spanish/Portuguese 
Trade, 2 SreaMsuip ConFERENCE Reporter 7 :123, No. 890, 
FMB, Aug. 12, 1960 (not officially reported), with respect 
to what was possibly an attempt to require discovery of 
documents abroad: 


‘We are quite aware that here there may be in- 
volved delicate matters of international relations and 
for that reason do not press at this time for the produc- 
tion of documents not currently located within the 
United States.”’ 


The Board, while asserting in its August 12, 1960 opinion 
in the above cited case that it had the power to require the 
production of documents located abroad, acquiesced in this 
position of Public Counsel. Subsequently Public Counsel 


and the Board took similar positions in Unapproved Sec- 
tion 15 Agreements—Japan-Korea-Okinawa Trade, 2 
Sreamsure Coxrerence Reporrer 7:117, No. 884, FMB, 
Ang. 18, 1960 (not officially reported). 


Not only were Petitioners not permitted to submit views 
and arguments before the issuance of the order, but they 
were summarily denied a hearing by the Board when they 
sought by motions to have the order clarified, amended or 
cancelled. Faced with the Board’s ambiguous and novel 
order, Petitioners filed detailed motions, in many instances 
documented with supporting memoranda, raising all of the 
serious questions argued in this brief. Petitioners sought to 
obtain ‘‘reasonable conditions’’ from the Board, in accord- 
ance with United States v. Morton Salt Co., 338 U. S. 632, 
653 (1950). Petitioners specifically requested that they be 
permitted to appear and argue their motions orally. But 
their motions were peremptorily denied at the earliest pos- 
sible moment, usually the day after filing. The orders 
denying the motions included no diseussion of the motions 
and no guidance for the parties or for a reviewing Court. 
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The order simply stated, for example, ‘‘having found the 
reasons stated therein to be insufficient .. . the motions 
are denied’’ (JA 68). 


It is obvious that the Board could not have given Peti- 
tioners’ motions any serious consideration. Had the Board 
granted a hearing, perhaps even if it had made ex parte 
findings, the order might be (at least in part) defensible. 
The Supreme Court said in the first Chenery case, Securi- 
ties & Exch. Comm’n v. Chenery Corp., 318 U. S. 80 (1943) 
at page 94, that: 


“‘The Commission’s action cannot be upheld merely 
because findings might have been made and considera- 
tions disclosed which would justify its order as an 
appropriate safeguard for the interests protected by 
the Act. There must be such a responsible finding.’’ 


In the second Chenery case, Securities & Exch. Comm’n 
v. Chenery Corp., 332 U. 8. 194 (1947), the Court said at 
pages 196-97: 


“Tf the administrative action is to be tested by the 
basis upon which it purports to rest, that basis must 
be set forth with such clarity as to be understandable. 
It will not do for a court to be compelled to guess at 
the theory underlying the agency’s action; nor can a 
court be expected to chisel that which must be precise 
from what the agency has left vague and indecisive.’’ 


In Phelps Dodge Corp. v. National Labor Relations Ba., 
313 U. S. 177 (1941), the Court remanded an order to the 
Board for disclosure of the basis of the order and said at 
page 197 that ‘‘The administrative process will best be 
vindicated by clarity in its exercise.” 


The order in the instant case cannot be approved unless 
these precepts are to be forgotten. Petitioners have done 
everything in their power to secure an appropriate adminis- 
trative determination in accordance with United States v. 
Morton Salt Co., supra, and United States v. St. Regis 
Paper Co., supra. Procedural defects are those of the 
Board, not Petitioners’. 
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CONCLUSION 


The orders of April 11, 1960 of the Federal Maritime 
Board and subsequent orders of the Federal Maritime 
Board denying motions to clarify, amend or cancel the 
order of April 11, 1960 are invalid and should be set aside. 
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APPENDIX 


Relevant Portions of Statutes* and Regulations Involved 


A. Act or Dec. 29, 1950, c. 1189. 
Section 2, 64 Stat. 1129, U.S. C. A., Title 5, § 1032. 
“Jurisdiction of courts of appeals. 


‘The court of appeals shall have exclusive juris- 
diction to enjoin, set aside, suspend (in whole or in 
part), or to determine the validity of, all final orders 
(a) of the Federal Communications Commission made 
reviewable in accordance with the provisions of section 
402(a) of Title 47, and (b) of the Secretary of Agri- 
culture made under the Packers and Stockyards Act, 
1921, as amended, and under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, except orders 
issued under sections 210(e), 217a, and 499g(a) of 
Title 7, and (c) such final orders of the United States 
Maritime Commission or the Federal Maritime Board 
of the Maritime Administration entered under author- 
ity of the Shipping Act, 1916, as amended, and the Inter- 
coastal Shipping Act, 1933, as amended, as are now 
subject to judicial review pursuant to the provisions 
of section 830 of Title 46, and (a) of the Atomic Energy 
Commission made reviewable by section 2239 of Title 
42. 


“Such jurisdiction shall be invoked by the filing of 
a petition as provided in section 1034 of this title.’’ 


Section 3, 64 Stat. 1130, U. 8. C. A., Title 5, ¢ 1033. 
“Venue. 


“The venue of any proceeding under this chapter 
shall be in the judicial circuit wherein is the residence 
of the party or any of the parties filing the petition for 
review, or wherein such party or any of such parties 
has its principal office, or in the United States Court of 
Appeals for the District of Columbia.’’ 


* The statutes below are quoted from United States Code. 
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Section 4, 64 Stat. 1130, U. S. C. A., Title 5, § 1034. 


“Review of orders; time; notice; 
contents of petition; service. 


‘‘Any party aggrieved by a final order reviewable 
under this chapter may, within sixty days after entry 
of such order, file in the court of appeals, wherein the 
venue as prescribed by section 1033 of this title lies, a 
petition to review such order. Upon the entry of such 
an order, notice thereof shall be given promptly by the 
agency by service or publication in accordance with 
the rules of such agency. The action in court shall be 
brought against the United States. The petition shall 
contain a concise statement of (a) the nature of the 
proceedings as to which review is sought, (b) the facts 
upon which venve is based, (¢) the grounds on which 
relief is sought, and (d) the relief prayed. The peti- 
tioner shall attach to the petition, as exhibits, copies of 
the order, report, or decision of the agency. The clerk 
shall serve a true copy of the petition upon the agency 
and upon the Attorney General of the United States 
by mailing by registered mail, with request for return 
receipt, a true copy to the agency and a true copy to 
the Attorney General.’’ 


. ADMINISTRATIVE ProcepurE Act. 
Section 4, 60 Stat. 238 (1946), U.S. C. A, Title 5, § 1003. 


“(a) Notice; publication and contents. 


“General notice of proposed rule making shall 
be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally 
served or otherwise have actual notice thereof in ac- 
cordance with law) and shall include (1) a statement 
of the time, place, and nature of public rule making 
proceedings; (2) reference to the authority under 
which the rule is proposed; and (3) either the terms 
or substance of the proposed rule or a description of 
the subjects and issues involved. Except where notice 
or hearing is required by statute, this subsection shall 
not apply to interpretative rules, general statements 
of policy, rules of agency organization, procedure, or 
practice, or in any situation in which the agency for 
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good cause finds (and incorporates the finding and a 
brief statement of the reasons therefor in the rules 
issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public 
interest.’’ 

“(b) Procedures. 


‘‘After notice required by this section, the agency 
shall afford interested persons an opportunity to 
participate in the rule making through submission of 
written data, views, or arguments with or without op- 
portunity to present the same orally in any manner; 
and, after consideration of all relevant matter pre- 
sented, the agency shall incorporate in any rules 
adopted a concise general statement oftheir basis and 
purpose. Where rules are required by statute to be 
made on the record after opportunity for an agency 
hearing, the requirements of sections 1006 and 1007 of 
this title shall apply in place of the provisions of this 
subsection.’’ 


Section 6, 60 Stat. 240 (1946), U.S. C. A., Title 5, § 1005. 


“(b) Issuance of process; investigations; 
transcript of evidence. 

‘“‘No process, requirement of a report, inspec- 
tion, or other investigative act or demand shall be 
issued, made, or enforced in any manner or for any 
purpose except as authorized by law. Every person 
compelled to submit data or evidence shall be entitled 
to retain or, on payment of lawfully prescribed costs, 
procure a copy or transcript thereof, except that in 
a nonpublic investigatory proceeding the witness may 
for good cause be limited to inspection of the official 
transcript of his testimony.” 


C. Communications Act or 1934. 


Section 219, 48 Stat. 1077, as amended, U.S. C. A., Title 
47, § 219. 
“Reports by carriers; contents and 
requirements generally. 
“(a) The Commission is authorized to require an- 
nual reports under oath from all carriers subject to 
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this chapter, and from persons directly or indirectly 
controlling or controlled by, or under direct or indirect 
common control with any such carrier, to prescribe 
the manner in which such reports shall be made, 
and to require from such persons specific answers to 
all questions upon which the Commission may need in- 
formation. Except as otherwise required by the Com- 
mission, such annual reports shall show in detail the 
amount of capital stock issued, the amount and privi- 
leges of each class of stock, the amounts paid therefor, 
and the manner of payment for the same; the dividends 
paid and the surplus fund, if any; the number of stock- 
holders (and the names of the thirty largest holders of 
each class of stock and the amount held by each); the 
funded and floating debts and the interest paid there- 
on; the cost and value of the carrier’s property, fran- 
chises, and equipment; the number of employees and 
the salaries paid each class; the names of all officers 
and directors, and the amount of salary, bonus, and 
all other compensation paid to each; the amounts ex- 
pended for improvements each year, how expended, 
and the character of such improvements; the earnings 
and receipts from each branch of business and from all 
sources; the operating and other expenses; the balances 
of profit and loss; and a complete exhibit of the finan- 
cial operations of the carrier each year, including an 
annual balance sheet. Such reports shall also contain 
such information in relation to charges or regulations 
concerning charges, or agreements, arrangements, or 
contracts affecting the same, as the Commission may 
require,” 


Feprran Aviation Act or 1958. 
Section 407, 72 Stat. 766, U.S. C. A., Title 49, § 1377. 
“(a) Filing of reports. 


“The Board is empowered to require annual, 
monthly, periodical, and special reports from any air 
carrier; to prescribe the manner and form in which 
such reports shall be made; and to require from any 
air carrier specific answers to all questions upon which 
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the Board may deem information to be necessary. Such 
reports shall be under oath whenever the Board so re- 
quires. The Board may also require any air carrier to 
file with it a true copy of each or any contract, agree- 
ment, understanding, or arrangement, between such 
air carrier and any other carrier or person, in relation 
to any traffic affected by the provisions of this chapter. 


“(d) Form of accounts, records and memoranda. 


‘‘The Board shall prescribe the forms of any 
and all accounts, records, and memoranda to be kept 
by air carriers, including the accounts, records, and 
memoranda of the movement of traffic, as well as of the 
receipts and expenditures of money, and the length of 
time such accounts, records, and memoranda shall be 
preserved; and it shall be unlawful for air carriers to 
keep any accounts, records, or memoranda other than 
those prescribed or approved by the Board: Provided, 
That any air carrier may keep additional accounts, 


records, or memoranda if they do not impair the 
integrity of the accounts, records, or memoranda pre- 
seribed or approved by the Board and do not constitute 
an undue financial burden on such air carrier.” 


“Ce) Inspection of accounts and property. 


‘‘The Board shall at all times have access to 
all lands, buildings, and equipment of any carrier and 
to all accounts, records, and memoranda, including all 
documents, papers, and correspondence, now or here 
after existing, and kept or required to be kept by air 
carriers; and it may employ special agents or auditors, 
who shall have authority under the orders of the Board 
to inspect and examine any and all such lands, build- 
ings, equipment, accounts, records, and memoranda. 
The provisions of this section shall apply, to the extent 
found by the Board to be reasonably necessary for the 
administration of this chapter, to persons having con- 
trol over any air carrier, or affiliated with any air 
carrier within the meaning of section 5 (8) of this 
title.’’ 
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Section 412, 72 Stat. 770, U.S. C. A., Title 49, § 1382. 


“Pooling and other agreements; filing; approval 
by Board. 

‘“‘(a) Every air carrier shall file with the Board a 
true copy, or, if oral, a true and complete memoran- 
dum, of every contract or agreement (whether enforce- 
able by provisions for liquidated damages, penalties, 
bonds, or otherwise) affecting air transportation and 
in force on the effective date of this section or hereafter 
entered into, or any modification or cancellation 
thereof, between such air carrier and any other air 
carrier, foreign air carrier, or other carrier for pooling 
or apportioning earnings, losses, traffic, service, or 
equipment, or relating to the establishment of trans- 
portation rates, fares, charges, or classifications, or 
for preserving and improving safety, economy, and 
efficiency of operation, or for controlling, regulating, 
preventing, or otherwise eliminating destructive, op- 
pressive, or wasteful competition, or for regulating 
stops, schedules, and character of service, or for other 
cooperative working arrangements. 


(b) The Board shall by order disapprove any such 
contract or agreement, whether or not previously ap- 
proved by it, that it finds to be adverse to the public 
interest, or in violation of this chapter, and shall by 
order approve any such contract or agreement, or any 
modification or cancellation thereof, that it does not 
find to be adverse to the public interest, or in violation 
of this chapter; except that the Board may not approve 
any contract or agreement between an air carrier not 
directly engaged in the operation of aircraft in air 
transportation and a common carrier subject to the 
Interstate Commerce Act, as amended, governing the 
compensation to be received by such common carrier 
for transportation services performed by it.’’ 


. Feperat Traps Commission Act. 
Section 6, 38 Stat. 721 (1914), U. S. C. A., Title 15, § 46. 


‘“‘The commission shall also have power— 
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“(b) Reports by corporations. 

“To require, by general or special orders, cor- 
porations engaged in commerce, excepting banks and 
common carriers subject to the Act to regulate com- 
merce, or any class of them, or any of them, respec- 
tively, to file with the commission in such form as the 
commission may prescribe annual or special, or both 
annual and special, reports or answers in writing to 
specific questions, furnishing to the commission such 
information as it may require as to the organization, 
business, conduct, practices, management, and relation 
to other corporations, partnerships, and individuals 
of the respective corporations filing such reports or 
answers in writing. Such reports and answers shall 
be made under oath, or otherwise, as the commission 
may prescribe, and shall be filed with the commission 
within such reasonable period as the commission may 
prescribe, unless additional time be granted in any case 
by the commission.” 


Section 10, 38 Stat. 723 (1914), U.S. ©. A., Title 15, $ 50. 
“Offenses and penalties. 


% * * 


“If any corporation required by sections 41-46 and 
47-58 of this title to file any annual or special report 
shall fail so to do within the time fixed by the com- 
mission for filing the same, and such failure shall con- 
tinue for thirty days after notice of such default, the 
corporation shall forfeit to the United States the sum 
of $100 for each and every day of the continuance of 
such failure, which forfeiture shall be payable into 
the Treasury of the United States, and shall be recover- 
able in a civil suit in the name of the United States 
brought in the district where the corporation has its 
principal office or in any district in which it shall do 
business. . . .”’ 


F. 
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Interstate Commerce Act, Parr II. 
Section 220, added by 49 Stat. 563 (1935), U.S. C. A, 


Title 49, § 320. 


G. 


“(a) Reports to Commission; copies of 
contracts; publication of information. 


‘‘The Commisison is authorized to require annual, 
periodical, or special reports from all motor carriers, 
brokers, lessors, and associations (as defined in this 
section) ; to preseribe the manner and form in which 
such reports shall be made; and to require from such 
carriers, brokers, lessors, and associations specific and 
full, true, and correct answers to all questions upon 
which the Commission may deem information to be 
necessary. Such annual reports shall give an account 
of the affairs of the carrier, broker, lessor, or associ- 
ation in such form and detail as may be prescribed by 
the Commission. The Commission may also require 
any motor carrier or broker to file with it a true copy 
of any contract, agreement, or arrangement between 
such carrier and any other carrier or person in relation 
to any traffic affected by the provisions of this chapter. 
The Commission shall not, however, make public any 
contract, agreement, or arrangement between a con- 
tract carrier by motor vehicle and a shipper, or any of 
the terms or conditions thereof, except as a part of the 
record in a formal proceeding where it considers such 
action consistent with the public interest: Provided, 
That if it appears from an examination of any such 
contract that it fails to conform to the published sched- 
ule of the contract carrier by motor vehicle as required 
by section 318(a) of this title, the Commission may, in 
its discretion, make public such of the provisions of the 
contract as the Commission considers necessary to dis- 
close such failure and the extent thereof.’’ 


InrerstaTte Commerce Act, Parr III. 
Section 313, added by 54 Stat. 944 (1940), as amended, 


U.S.C. A,, Title 49, § 913. 


‘*(b) The Commission may also require any such 
carrier to file with it a true copy of any contract, 
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charter, or agreement between such carrier and any 
other carrier or person in relation to transportation 
facilities, service, or traffic affected by the provisions 
of this chapter. The Commission shall not, however, 
make public any contract, charter, or agreement be- 
tween a contract carrier by water and a shipper, or any 
of the terms or conditions thereof, except as a part of 
the record in a formal proceeding where it considers 
such action consistent with the public interest: Pro- 
vided, That if it appears from an examination of any 
such contract that it fails to conform to the published 
schedule of the contract carrier by water as required 
by section 906(e) of this title, the Commission may, in 
its discretion, make public such of the provisions of 
the contract as the Commission considers necessary to 
disclose such failure and the extent thereof.”’ 


H. Surrrne Act, 1916. 


Section 14, 41 Stat. 996, as amended, U.S. C. A., Title 46, 
§ 812. 
“Rebates and discriminations by carriers by water 
prohibited; use of ‘fighting ship’. 


‘‘No common carrier by water shall, directly or 
indirectly, in respect to the transportation by water of 
passengers or property between a port of a State, Ter- 
ritory, District, or possession of the United States and 
any other such port or a port of a foreign country— 


“First. Pay or allow, or enter into any combina- 
tion, agreement, or understanding, express or implied, 
to pay or allow a deferred rebate to any shipper. The 
term ‘deferred rebate’ in this chapter means a return 
of any portion of the freight money by a carrier to any 
shipper as a consideration for the giving of all or any 
portion of his shipments to the same or any other car- 
rier, or for any other purpose, the payment of which is 
deferred beyond the completion of the service for which 
it is paid, and is made only if, during both the period 
for which computed and the period of deferment, the 
shipper has complied with the terms of the rebate agree- 
ment or arrangement. 
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“Second. Use a fighting ship either separately or 
in conjunction with any other carrier, through agree- 
ment or otherwise. The term ‘fighting ship’ in this 
chapter means a vessel used in a particular trade by a 
carrier or group of carriers for the purpose of exclud- 
ing, preventing, or reducing competition by driving 
another carrier out of said trade. 


“Third. Retaliate against any shipper by refusing, 
or threatening to refuse, space accommodations when 
such are available, or resort to other discriminating or 
unfair methods, because such shipper has patronized 
any other carrier or has filed a complaint charging un- 
fair treatment, or for any other reason. 


“Fourth. Make any unfair or unjustly discrimi- 
natory contract with any shipper based on the volume 
of freight offered, or unfairly treat or unjustly discrim- 
inate against any shipper in the matter of (a) cargo 
space accommodations or other facilities, due regard 
being had for the proper loading of the vessel and the 
available tonnage; (b) the loading and landing of 


freight in proper condition; or (¢c) the adjustment and 
settlement of claims. 


“Any carrier who violates any provision of this 
section shall be guilty of a misdemeanor punishable by 
a fine of not more than $25,000 for each offense... .”’ 


Section 15, 39 Stat. 733, as amended, U.S. C. A. Title 46, 
§ 814. 


“Contracts between carriers filed with Board. 


‘‘Every common carrier by water, or other person 
subject to this chapter, shall file immediately with the 
Federal Maritime Board a true copy, or, if oral, a true 
and complete memorandum, of every agreement, with 
another such carrier or other person subject to this 
chapter, or modification or cancellation thereof, to 
which it may be a party or conform in whole or in part, 
fixing or regulating transportation rates or fares; giv- 
ing or receiving special rates, accommodations, or other 
special privileges or advantages; controlling, regulat- 
ing, preventing, or destroying competition; pooling or 
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apportioning earnings, losses, or traffic; allotting ports 
or restricting or otherwise regulating the number and 
character of sailings between ports; limiting or regulat- 
ing in any way the volume or character of freight or 
passenger traffic to be carried; or in any manner pro- 
viding for an exclusive, preferential, or cooperative 
working arrangement. The term ‘agreement’ in this 
section includes understandings, conferences, and other 
arrangements. 


‘‘The Board may by order disapprove, cancel, or 
modify any agreement, or any modification or cancella- 
tion thereof, whether or not previously approved by it, 
that it finds to be unjustly discriminatory or unfair as 
between carriers, shippers, exporters, importers, or 
ports, or between exporters from the United States and 
their foreign competitors or to operate to the detri- 
ment of the commerce of the United States, or to be in 
violation of this chapter, and shall approve all other 
agreements, modifications, or cancellations. 


“Agreements existing at the time of the organiza- 
tion of the Board shall be lawful until disapproved by 
the Board. It shall be unlawful to carry out any agree- 
ment or any portion thereof disapproved by the Board. 


‘All agreements, modifications or cancellations 
made after the organization of the Board shall be law- 
ful only when and as long as approved by the Board, 
and before approval or after disapproval it shall be 
unlawful to carry out in whole or in part, directly or 
indirectly, any such agreement, modification, or cancel- 
lation. 


‘‘Every agreement, modification, or cancellation 
lawful under this section shall be excepted from the 
provisions of sections 1-11 and 15 of Title 15, and 
amendments and Acts supplementary thereto. 


‘‘Whoever violates any provision of this section 
shall be liable to a penalty of $1,000 for each day such 
violation continues, to be recovered by the United 
States in a civil action.”’ 
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Section 16, 49 Stat. 1518, U.S. C. A., Title 46, § 815. 
“Discriminatory acts prohibited. 


‘It shall be unlawful for any shipper, consignor, 
consignee, forwarder, broker, or other person, or any 
officer, agent, or employee thereof, knowingly and wil- 
fully, directly or indirectly, by means of false billing, 
false classification, false weighing, false report of 
weight, or by any other unjust or unfair device or 
means to obtain or attempt to obtain transportation 
by water for property at less than the rates or charges 
which would otherwise be applicable. 


“Tt shall be unlawful for any common carrier by 
water, or other person subject to this chapter, either 
alone or in conjunction with any other person, directly 
or indirectly— 


“First. To make or give any undue or unreason- 
able preference or advantage to any particular person, 
locality, or description of traffic in any respect whatso- 


ever, or to subject any particular person, locality, or 
description of traffic to any undue or unreasonable pre- 
judice or disadvantage in any respect whatsoever. 


‘Second. To allow any person to obtain transpor- 
tation for property at less than the regular rates or 
charges then established and enforced on the line of 
such carrier by means of false billing, false classifica- 
tion, false weighing, false report of weight, or by any 
other unjust or unfair device or means. 


“Third. To induce, persuade, or otherwise influence 
any marine insurance company or underwriter, or 
agent thereof, not to give a competing carrier by water 
as favorable a rate of insurance on vessel or cargo, 
having due regard to the class of vessel or cargo, as 
is granted to such carrier or other person subject to 
this chapter. 


“Whoever violates any provision of this section 
shall be guilty of a misdemeanor punishable by a fine 
of not more than $5,000 for each offense.?’ 
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Section 17, 39 Stat. 734, as amended, U.S. C. A., Title 
46, § 816. 


“Discriminatory rates prohibited; supervision 
by Board. 


‘‘No common carrier by water in foreign commerce 
shall demand, charge, or collect any rate, fare, or 
charge which is unjustly discriminatory between ship- 
pers or ports, or unjustly prejudicial to exporters of 
the United States as compared with their foreign com- 
petitors. Whenever the Federal Maritime Board finds 
that any such rate, fare, or charge is demanded, 
charged, or collected it may alter the same to the extent 
necessary to correct such unjust discrimination or pre- 
judice and make an order that the carrier shall dis- 
continue demanding, charging, or collecting any such 
unjustly discriminatory or prejudicial rate, fare, or 
charge. 


‘Every such carrier and every other person sub- 
ject to this chapter shall establish, observe, and enforce 


just and reasonable regulations and practices relating 
to or connected with the receiving, handling, storing, 
or delivering of property. Whenever the Board finds 
that any such regulation or practice is unjust or un- 
reasonable it may determine, prescribe, and order en- 
forced a just and reasonable regulation or practice.”’ 


Section 18, 39 Stat. 735, as amended, U. S. C. A., Title 
46, § 817. 


“Carriers to establish, observe, and enforce 
reasonable rates and regulations. 


‘Every common carrier by water in interstate com- 
merce shall establish, observe, and enforce just and 
reasonable rates, fares, charges, classifications, and 
tariffs, and just and reasonable regulations and prac- 
tices relating thereto and to the issuance, form, and sub- 
stance of tickets, receipts, and bills of lading, the 
manner and method of presenting, marking, packing, 
and delivering property for transportation, the carry- 
ing of personal, sample, and excess baggage, the facili- 
ties for transportation, and all other matters relating 
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to or connected with the receiving, handling, transport- 
ing, storing, or delivering of property. 

“‘Eyvery such carrier shall file with the Federal 
Maritime Board and keep open to public inspection, in 
the form and manner and within the time prescribed by 
the Board, the maximum rates, fares, and charges for 
or in connection with transportation between points on 
its own route; and if a through route has been estab- 
lished, the maximum rates, fares, and charges for or in 
connection with transportation between points on its 
own route and points on the route of any other carrier 
by water. 


‘¢No such carrier shall demand, charge, or collect a 
greater compensation for such transportation than the 
rates, fares, and charges filed in compliance with this 
section, except with the approval of the Board and 
after ten days’ public notice in the form and manner 
prescribed by the Board, stating the increase proposed 
to be made; but the Board for good cause shown may 
waive such notice. 


‘Whenever the Board finds that any rate, fare, 
charge, classification, tariff, regulation, or practice, de- 
manded, charged, collected, or observed by such carrier 
is unjust or unreasonable, it may determine, prescribe, 
and order enforced a just and reasonable maximum 
rate, fare, or charge, or a just and reasonable classifica- 
tion, tariff, regulation, or practice.”’ 


Section 21, 39 Stat. 736, as amended, U.S. C. A., Title 
46, § 820. 
“Reports by carriers required. 

‘“‘The Federal Maritime Board and the Secretary 
of Commerce may require any common carrier by 
water, or other person subject to this chapter, or any 
officer, receiver, trustee, lessee, agent, or employee 
thereof, to file with it or him any periodical or special 
report, or any account, record, rate, or charge, or any 
memorandum of any facts and transactions appertain- 
ing to the business of such carrier or other person sub- 
ject to this chapter. Such report, account, record, rate, 
charge, or memorandum shall be under oath whenever 
the Board or Secretary so requires, and shall be fur- 
nished in the form and within the time prescribed by 
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the Board or Secretary. Whoever fails to file any re- 
port, account, record, rate, charge, or memorandum as 
required by this section shall forfeit to the United 
States the sum of $100 for each day of such default. 


‘‘Whoever willfully falsifies, destroys, mutilates, or 
alters any such report, account, record, rate, charge, 
or memorandum, or willfully files a false report, ac- 
count, record, rate, charge, or memorandum shall be 
guilty of a misdemeanor, and subject upon conviction 
to a fine of not more than $1,000, or imprisonment for 
not more than one year, or to both such fine and 
imprisonment.’’ 


Section 27, 39 Stat. 737, as amended, U. 8. C. A., Title 
46, § 826. 
“Attendance of witnesses and production of 
books and papers. 


“For the purpose of investigating alleged viola- 
tions of this chapter, the Federal Maritime Board may 
by subpoena compel the attendance of witnesses and 
the production of books, papers, documents, and other 
evidence from any place in the United States at any 
designated place of hearing. Subpoenas may be signed 
by any member of the Board, and oaths or affirmations 
may be administered, witnesses examined, and evidence 
received by any member or examiner, or, under the 
direction of the Board, by any person authorized under 
the laws of the United States or of any State, Territory, 
District, or possession thereof to administer oaths. 
Persons so acting under the direction of the Board and 
witnesses shall, unless employees of the Board, be en- 
titled to the same fees and mileage as in the courts of 
the United States. Obedience to any such subpoena 
shall, on application by the Board, be enforced as are 
orders of the Board other than for the payment of 
money.’’ 


Section 29, 39 Stat. 737, as amended, U. S. C. A., Title 
46, § 828. 


“Enforcement of orders of Board. 


“In case of violation of any order of the Federal 
Maritime Board, other than an order for the payment 
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of money, the Board, or any party injured by such 
violation, or the Attorney General, may apply to a 
district court having jurisdiction of the parties; and 
if, after hearing, the court determines that the order 
was regularly made and duly issued, it shall enforce 
obedience thereto by a writ of injunction or other 
proper process, mandatory or otherwise.’’ 


I. Feperat Maritime Boarp anp Maritime ADMINISTRATION, 
Ru tes or Practice anp ProceDure. 


Rule 4, C. F. B. Title 46, §§ 201.52, 201.53. 


“(b) Notice of proposed rulemaking. General no- 
tice of proposed rulemaking, including the information 
specified in rule 10(c), shall be published in the Federal 
Register, unless all persons subject thereto are named 
and either are personally served or otherwise have 
actual notice thereof in accordance with law. Except 
where notice of hearing is required by statute, this 


section shall not apply to interpretative rules, general 
statements of policy, organization rules, procedure, or 
practice of the Board, or any situation in which the 
Board for good cause finds (and incorporates such 
finding in such rule) that notice and public procedure 
thereon are impracticable, unnecessary, or contrary to 
the public interest. 


“(c) Participation in rulemaking. Interested per- 
sons will be afforded an opportunity to participate in 
rulemaking through submission of written data, views, 
or arguments, with or without opportunity to present 
the same orally in any manner: Provided, That, where 
the proposed rules are such as are required by statute 
to be made on the record after opportunity for a hear- 
ing, such hearing shall be conducted pursuant to sec- 
tion 7 of the Administrative Procedure Act, and the 
procedure shall be the same as stated in rule 10. In 
those proceedings in which respondents are named, 
interested persons who wish to participate therein shall 
file a petition to intervene in accordance with the 
provisions of rule 5 ().’’ 
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QUESTIONS PRESENTED 


1, Whether the Federal Maritime Board in requiring the 
filing of documents under Section 21 of the Shipping Act, 
1916, by persons amenable to the Act and the Board’s 
jurisdiction, is subject to restrictions based on the kind or 
nature of the documents involved. 

2. Whether the orders, because of lack of clarity, burden- 
someness, or other reasons invade petitioners’ rights under 
the Fourth Amendment to the Constitution; or unlawfully 
interfere with petitioners’ rights of freedom of contract 
and of privacy. 

3. Whether the orders, insofar as they call for the pro- 
duction of papers located abroad, are unauthorized by Sec- 
tion 21, or are in violation of treaties to which the United 
States is a party, or are in contravention of any principle 
of international law guaranteeing freedom of trade and 
commerce. 

4. Whether the denial of petitioners’ motions to clarify, 
amend, or cancel the orders involved are abuse of the 
Board’s authority. 

5. Whether certain petitioners may avoid compliance 
with the order because they were not engaged in the for- 
eign commerce of the United States at the time specified in 
the order. 

6. Whether the orders are invalid as to certain peti- 
tioners if they subject such petitioners to penalties for vio- 
lation of their foreign local law. 

7. Whether certain of the petitions were timely filed. 

8. Whether certain of the intervenors have a right or 
should be allowed to intervene. 
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PRELIMINARY STATEMENT REGARDING THE ORGANIZA- 
TION AND PRESENTATION OF RESPONDENTS’ BRIEF 
Under the terms of this Court’s order of October 11, 1960, 

respondents were granted leave to file (1) a brief in re- 

sponse to petitioners’ joint brief on issues raised in com- 
mon by all the petitions for review of the Board’s order of 

April 11, 1960 (cases described as Category I cases in the 

Court’s prehearing order of October 11, 1960); (2) briefs 

in response to those supplemental issues which, though 

arising from the order of April 11, 1960, are raised only 
by certain of the petitioners by supplemental briefs, also 

with respect to the so-called ‘‘Category I’’ cases; and (3) 

a brief in response to the petitioners in the so-called ‘‘Cate- 

gory II’? cases (those arising from certain other orders of 

the Board addressed to particular carriers and relating to 
particular suspected violations of the Shipping Act). 
Believing that such a multiple filing would be cumbersome 
and possibly confusing, respondents have organized their 
arguments into this single brief. 
This brief consists of four parts: 

Part I discusses issues raised by all petitioners with re- 
spect to the Board’s order of April 11, 1960 (the 
so-called ‘‘all agreements’’ order). This is the 
order under review in the cases characterized as 
the ‘‘Category I’’ cases in the Court’s prehear- 
ing order of October 11, 1960; 
discusses those supplemental issues raised by only 
certain of the petitioners in supplemental briefs 
with respect to the same Board order of April 11, 
1960; 

Part III discusses issues with respect to other particular 
Section 21 orders entered by the Board, referred 
to herein as ‘‘special order’’ cases and in the 
Court’s prehearing order as ‘‘Category II”’ cases; 

Part IV discusses what the Federal Maritime Board con- 
siders to be an important jurisdictional issue as 
to timeliness of some of the petitions for review 
and petitions for leave to intervene. The argu- 
ment in Part IV is submitted only by the respond- 
ent Board; the United States does not join in 
this argument. 
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On Consolidated Petitions to Review Orders of the Federal 
Maritime Board 


BRIEF FOR RESPONDENTS UNITED STATES AND 
FEDERAL MARITIME BOARD 


JURISDICTIONAL STATEMENT 


The petitions are filed under the Review Act of 1950 (5 
U.S.C. §§ 1301, et seg.), seeking review of orders entered 
by the Federal Maritime Board under Section 21 of the 
Shipping Act, 1916. 


STATUTES INVOLVED 


Sections 21 and 27 of the Shipping Act, 1916 (46 U.S.C. 
820 & 826) read as follows: 


Section 21. That the board may require any common 
carrier by water, or other person subject to this Act, 
or any officer, receiver, trustee, lessee, agent, or em- 
ployee thereof, to file with it any periodical or special 


(1) 
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report, or any account, record, rate, or charge, or any 
memorandum of any facts and transactions appertain- 
ing to the business of such carrier or other person 
subject to this Act. Such report, account, record, rate, 
charge, or memorandum shall be under oath whenever 
the board so requires, and shall be furnished in the 
form and within the time prescribed by the board. Who- 
ever fails to file any report, account, record, rate, 
charge, or memorandum as required by this section 
shall forfeit to the United States the sum of $100 for 
each day of such default. 

Whoever willfully falsifies, destroys, mutilates, or 
alters any such report, account, record, rate, charge, 
or memorandum, or willfully files a false report, ac- 
count, record, rate, charge, or memorandum shall be 
guilty of a misdemeanor, and subject upon conviction 
to a fine of not more than $1,000, or imprisonment for 
not more than one year, or to both such fine and im- 
prisonment. 


Section 27. That for the purpose of investigating 
alleged violations of this Act, the board may by sub- 
poena compel the attendance of witnesses and the pro- 
duction of books, papers, documents, and other evi- 
dence from any place in the United States at any 
designated place of hearing. Subpoenas may be signed 
by any commissioner, and oaths or affirmations may be 
administered, witnesses examined, and evidence re- 
ceived by any commissioner or examiner, or, under 
the direction of the board, by any person authorized 
under the laws of the United States or of any State, 
Territory, District, or possession thereof to adminis- 
ter oaths. Persons so acting under the direction of 
the board and witnesses shall, unless employees of 
the board, be entitled to the same fees and mileage 
as in the courts of the United States. Obedience to 
any such subpoena shall, on application by the board, 
be enforced as are orders of the board other than for 
the payment of money. 
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SUMMARY OF ARGUMENT 


Part I 


The Shipping Act, 1916, imposes on the Board the re- 
sponsibility to regulate agreements between common car- 
riers by water in foreign commerce and/or other persons 
subject to the Act where such agreements are in deroga- 
tion of competition. It also establishes standards govern- 
ing regulationships between regulated persons and the 
shipping public, aimed at preventing rebates, unjust dis- 
criminations and other practices which run counter to pub- 
lic policy. A necessary adjunct to these regulatory respon- 
sibilities, which extend to practices carried out both in the 
United States and abroad, is the power vested in the Board 
by Section 21 to secure information relevant thereto. 


I. The Order of the Board is Fully Authorized by Section 21. 


A. In requesting the production of documents under Sec- 
tion 21 the Board is not restricted by the nature of 
the documents sought. 


Section 21 is drafted in the broadest of terms. It specifi- 
cally enumerates classes of persons having custody of docu- 
ments having a regulatory significance under the statute 
and it authorizes the Board to call for the production by 
such persons of ‘‘any periodical or special report, or any 
account, record, rate or charge, or any memorandum of 
any facts or transactions appertaining to the business of 
such carrier or other person subject to the Act’’ (Emphasis 
added). 

Notwithstanding the breadth of this language, petitioners 
argue that the Board is without power to demand ‘‘copies”’ 
of ‘‘contracts’? and ‘‘agreements,’’ simply because these 
particular words are not specifically mentioned in the stat- 
ute. This contention, just recently rejected by the United 
States Court of Appeals for the Second Circuit in Kerr 
Steamship Company, Inc. v. United States and Federal 
Maritime Board, Nos. 26334 and 26429, decided October 31, 
1960, is without merit. While other statutes cited by peti- 
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tioners include specific references to ‘‘copies,’’ ‘‘con- 
tracts,’’ or ‘‘agreements,’’ those statutes are readily dis- 
tinguishable from Section 21 of the Shipping Act, which on 
its face was deliberately drafted in such broad terms as to 
make specific reference to these particular types of docu- 
ments unnecessary. 


B. Section 21 authorizes the Board to obtain information 
relevant to any and all of the Board’s legitimate duties 
and functions under the Shipping Act. 


Neither in the text of Section 21 nor in the language of 
any other section of the Shipping Act does there appear 
anything which would limit the Board’s use of Section 21 
to one purpose, to the exclusion of other purposes. Never- 
theless, petitioners contend that Section 21 may be invoked 
in aid of only ‘‘regulatory”’ activities of the Board (which 
petitioners contend are set up in Sections 17 and 18 of the 
Shipping Act), and that Section 27, giving the Board con- 
ventional subpena powers, must be invoked where the Board 
is engaged in what petitioners call an ‘‘enforcement’’ func- 
tion, by which term petitioners describe the Board’s duties 
under Sections 14, 15, 16 and 20 of the Act. The dichotomy 
suggested by petitioners cannot withstand analysis. No 
such distinction exists between the functions delegated to 
the Board by respective sections of the Shipping Act. 
The fact is that more often than not violations of the Act 
by carriers offend against more than one section of the 
Act. For example, it is almost always the case that a 
Board inquiry into possible undue or unreasonable pref- 
erences or advantages in violation of Section 16, First 
(one of the petitioners’ so-called ‘‘enforcement’’ provi- 
sions), also involves issues as to possible unjust discrimina- 
tion in violation of Section 17 (one of petitioners’ so-called 
“‘regulatory’’ provisions). Obviously, at the stage of 
original inquiry the Board cannot be forced to elect at 
its peril between Sections 21 and 27. 

An argument almost identical with that now advanced 
by petitioners was rejected by the Supreme Court in United 
States v. Morton Salt Co., 338 U.S. 632, 649-50 (1950). 
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There, the Supreme Court expressly held that even in an 
enforcement proceeding, where the Federal Trade Com- 
mission might have relied on a particular information- 
seeking provision admittedly relating to enforcement pro- 
ceedings, the Commission was not barred from relying on 
a more general information-seeking power set forth in 
another section of the Act. Here, as in the Morton Salt 
case, the Supreme Court’s language is directly applicable: 


“A construction of such an Act that would allow in- 
formation to be obtained for only a part of a Commis- 
sion’s function and would require the Commission to 
pursue the rest of its duties as if the information did 
not exist would be unusual, to say the least. The in- 
formation was such as the Commission was authorized 
to obtain and we think it could be required for use in 
determining whether there had been proper compliance 
with the Court’s decree in a Section 5 case.’’ 


While petitioners seek to rely on the legislative history 
of Section 21, such legislative history is fragmentary and 
inconclusive, and gives no support to the elaborate dichot- 
omy suggested by petitioners in limitation of the Board’s 
powers, And in final rebuttal of this contention, it is to 
be noted that the very same suggested dichotomy was ex- 
pressly rejected in the Second Cireuit’s Kerr decision. 

In further support of their contention, petitioners cite 
United States v. Louisville and Nashville Railroad Co., 236 
U.S. 318 (1915). That case, involving the 1915 version of 
Section 20 of the Interstate Commerce Act, deals with ques- 
tions wholly different from those now before this Court. 

The drastic limitations on the Board’s power which peti- 
tioners urge would effectively serve to write Section 21 
out of the Shipping Act. The Board’s responsibilities for 
the policing of agreements made in derogation of competi- 
tion, and of discriminations and rebates harmful to the 
shipping public, can be carried out only by access to the 
records of the regulated persons. As the Supreme Court 
said in Isbrandtsen-Moller v. United States, 300 U.S. 139, 
144-6 (1937) the purpose of Section 21 plainly is to enable 
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the Board to perform its responsibilities with respect to 
rebates, unlawful agreements and the like. 


Il. The Board’s Order Does Not Constitute an Unreason- 
able Search and Seizure in Violation of Petitioners’ 
Rights Under the Fourth Amendment to the Constitution. 


A. The statement of purpose embodied in the order as 
legally sufficient. 


As may be seen on the face of the order, it calls for the 
filing of particular described classes of documents legiti- 
mately relating to matters in which the Board has a lawful 
interest. At the present stage of the agency’s investiga- 
tion—described by the Supreme Court in Morton Salt as 
“original inquiry’’—the agency is acting in fashion analo- 
gous to that of a Grand Jury and ‘‘can investigate merely 
on the suspicion that the law is being violated, or even 
because it wants assurance that it is not.”’ 338 U.S. 643. 
Obviously, at this stage, a detailed specification of the pur- 
pose of the inquiry is unnecessary and indeed may be im- 
possible. Jones v. Securities and Exchange Commission, 
298 U.S. 1 (1936), relied on by petitioners, reflects a narrow 
view of agency information-seeking which has been con- 
siderably broadened by more recent Supreme Court deci- 
sions, such as Morton Salt. But even in 1937, the Supreme 
Court sustained the validity of a Section 21 order entered 
by the Board’s predecessor which merely recited that the 
information sought ‘‘was necessary to the proper adminis- 
tration of the regulatory provisions of the Shipping Act.’’ 
Isbrandtsen-Moller Co. v. United States, 300 U.S. 139 
(1937). In this respect as in others, the position of the 
petitioners has been rejected in the Second Cireuit’s Kerr 
decision. 


B. The Board’s order is couched in language as definite 
and precise as the subject matter and scope of the 
inquiry will allow. 


The order specifies the classes of persons and the types 
of documents which must be filed. While petitioners strain 
to import ambiguity into the order, such ambiguities are of 
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petitioners’ own making and cannot reasonably be read 
into the language of the order. Nor is the order rendered 
ambiguous because it extends to ship’s agents, who are 
neither carriers nor other persons subject to the Shipping 
Act. Section 21 expressly gives the Board information- 
seeking powers with respect to ship’s agents. Petitioners 
confuse the Board’s power to regulate with its power to 
investigate, and fail to recognize that regulatory responsi- 
bility may often require the obtaining of information with 
respect to matters not directly within the regulatory juris- 
diction. Oklahoma Press Pub. Co. v. Walling, 327 U.S. 186 
(1946). This contention too was rejected by the Court of 
Appeals for the Second Circuit in Kerr. 


C. The Board’s order does not impose an wnreasonably 
oppressive burden upon petitioners. 


The order calls only for documents which necessarily are 
kept readily available by petitioners in the daily conduct 
of their business. It does not require the production of 
an unduly great number of papers. It is far less demand- 
ing than similar requirements which have been enforced 
time and again by the courts. 


III. The Board’s Power to Call for the Production of Docu- 
ments Under Section 21 is not Limited to the Production 
of Papers Located Within the United States 


A. Section 21 has extraterritorial application 


The Shipping Act is necessarily concerned with trans- 
actions beginning in one country and ending in another. 
Its objectives would be effectively nullified if all of the 
evils at which it is aimed could with impunity be accom- 
plished abroad. 

However, petitioners argue on the basis of the language 
of Section 27 of the Shipping Act that Section 21 reaches 
only documents kept within the United States. They point 
to the fact that Section 27 authorizes the subpenaing of 
documents and other evidence ‘‘from any place in the 
United States or any territory at any designated place of 
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hearing.’’ But this language in Section 27 does not limit 
the Board’s process as petitioners mistakenly believe. A 
substantially similar statutory provision in the Securities 
and Exchange Act was expressly held to authorize an 
agency demand for documents kept in Mexico. Securities 
and Exchange Commission v. Minas de Artemisa, 150 F. 2d 
215 (C.A. 9, 1945). The Court expressly held that a limita- 
tion of the type argued for by petitioners would create an 
intolerable loop hole in the regulatory statute. 

Moreover, petitioners’ argument is without merit for the 
further reason that it seeks to import into Section 21 the 
language of Section 27. On its face Section 21 contains 
no words of limitation, territorial or otherwise. 

Again, as in their other contentions, petitioners in this 
respect seek to overturn the clear ruling of the Court of 
Appeals for the Second Circuit in Kerr. There, precisely 
the same contention was considered and rejected by the 
Court. 


B. The Board’s order does not violate international law 


The United States has the right to prescribe the terms 
and conditions under which persons may engage in its for- 
eign commerce. If such conditions are to be effective, it is 
essential that the agency charged with their enforcement 
be empowered to obtain essential information from all who 
are subject to such conditions. Section 21 is therefore a 
valid exercise of national power and should be sustained 
as such by the Court. 

It is quite a different question whether this power, for 
reasons of international comity, should be exercised. But 
this question is a political and not a judicial one, and it is 
for the Executive or Legislative branch of the Govern: 
ment to determine and not for the Courts. 

So held the Court of Appeals for the Second Circuit in 
the Kerr case. 
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IV. The Board’s Denial of Petitioners’ Motions to Clarify, 
Amend or Cancel the Order Did Not Involve an Abuse 
of the Board’s Authority. 


The exercise of the Board’s Section 21 power need not 
be predicated upon a hearing. The orders herein were 
duly entered by the Board and the petitions for reconsidera- 
tion were given prompt consideration by the Board. There 
is no invalidity in the Board’s rejection of such petitions 
for it, like the Court of Appeals for the Second Cireuit in 
the Kerr case, found the contentions therein to be without 
merit. 

Part II 


I. The Supplementary Briefs on “Local Foreign Law” and 
the Effect of the Board’s Order Upon Petitioners Allegedly 
No Longer In the Foreign Trade of the United States Do 
Not Present Questions Which Can Presently be Resolved 
by This Court. 


(a) Two of the petitioners claim that as of the time of 
the Board’s order they had terminated their services in 


the foreign commerce of the United States, and that there- 
fore the Board’s order is as to them invalid. This allega- 
tion however was not presented to the Board which has no 
information as to its validity. The allegation moreover is 
not supported by any affidavit or detailed assertion of the 
facts relied upon. Leaving aside the question whether the 
petitioners’ argument would be sound if in fact they had 
permanently discontinued operations in the foreign com- 
merce of the United States, it is clear that the factual prem- 
ise upon which the contention depends cannot be resolved 
in this appellate court of limited jurisdiction. The Govern- 
ment submits that if the Court otherwise upholds the 
Board’s order it should direct these particular petitioners 
to present their factual assertions to the Board which would 
then be able to pass upon this challenge to its jurisdiction 
upon adequate evidence. 

(b) Certain petitioners of the Yugoslav and Netherlands 
nationalities contend that local foreign law applicable to 
them prohibits their disclosure of the information requested 
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by the Board. Such reference as petitioners have made 
to the foreign law relied upon leaves considerable doubt 
that such law imposes the restrictions which petitioners 
claim; but this question aside it is clear that before a court 
will attempt to adjudicate any such plea in bar of the de- 
mand for information, the foreign corporation making the 
plea is required to make a good faith attempt to obtain a 
waiver of any local foreign restrictions which might inhibit 
its compliance with the demand. It will thus be seen that 
the instant contention of the petitioners similarly presents 
an underlying issue of fact which cannot feasibly be re- 
solved by this appellate court. The Government submits 
that if the Court otherwise upholds the Board’s order these 
petitioners should be directed to present to the Board their 
proof and argument that local foreign law applicable to 
them inhibits their compliance with the Board’s order. 


Part III 


I. The Government’s Argument with Respect to the So-Called 
“Special Order” Cases or the Category II Cases as Desig- 
nated in the Court’s Prehearing Order of October 11, 
1960, Has Heretofore Been Presented in the Government’s 
Briefs in Nos. 15756 and 15757, Hellenic Lines Limited 
and The Scindia Steam ‘Navigation Co. Ltd. For the Pur- 
poses of This Brief We Discuss Only Those Additional 
Points Requiring Comment by Reason of the Further Brief 
Filed as to the So-Called Special Order Cases by the Peti- 
tioners in Nos. 15824, 15825, 15870 and 15952. 


(a) Watkins v. United States, 354 U.S. 178 (1957), does 
not militate against the validity of the Board’s orders. 
Unlike Watkins, where the witness validly refused to an- 
swer inquiries because there was no standard of relevance 
by which he could choose whether to answer or not, the 
instant case involves inquiries related to the Board’s regu- 
latory responsibilities under the Shipping Act which is 
a clearly delimited grant of regulatory authority over 
specified types of activity by specified classes of persons. 
Furthermore, unlike Watkins, which involved the personal 
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rights of private individuals, the instant inquiry involves 
corporate persons. 

Nor does United States v. St. Regis Paper Co., 181 F. 
Supp. 862, 866 (1960), cast doubt on the validity of the 
Board’s orders. Nothing in the Board orders is compar- 
able with the very vague inquiries as to which the court 
in St. Regis found compliance to be unnecessary. As to 
the more precise questions before the court in St. Regis, 
comparable to the matters requested in the instant Board 
orders, the court did require compliance. 

(b) There is no merit whatever to petitioners’ conten- 
tion that ‘‘freight adjustments’? made by a foreign-flag 
carrier to foreign citizens in a foreign country can have 
no effect whatsoever upon the commerce of the United 
States. Obviously ‘‘freight adjustments’’ in the nature 
of rebates or special concessions with respect to freight 
moving between the United States and such foreign coun- 
tries may most seriously affect the commerce of the United 
States. The Board is entitled to secure information as 
to such adjustments and to reach its own conclusion as 
to their effect from a regulatory standpoint. 


Part IV 


I, Certain Petitioners Are Barred by the Statute of Limita- 
tions. Moreover, They Were Not Entitled to Stays Either 
as Petitioners or Intervenors.* 


The statute covering these suits for review (5 U.S.C. 
1034) establishes a jurisdictional period of limitation of 
60 days within entry of the agency order for the filing of 
a suit for review. 

Petitioners in nine of the 52 instant cases filed their 
petitions more than 60 days after service upon them of the 
Board’s order. In addition nine companies who are peti- 
tioners have also applied for and been granted stays as 
intervenors in cases filed by other petitioners. There are 


1The argument in this Part IV is advanced by the Board but not 
by the United States. 
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three other companies who are intervenors and who have 
not themselves filed any petition for review. 

For reasons set forth in earlier motions to dismiss cer- 
tain of the petitions as time-barred and in objections to 
the attempted interventions, the Board has already fully 
set forth its position on the jurisdictional issues presented 
by the aforementioned petitions and interventions. The 
Board accordingly renews herein these contentions. 

This Court’s recent decision in Outland v. Civil Aeronau- 
tics Board, No. 15489 (October 27, 1960), dealing with a 
“timely petition for reconsideration”’ held that the time 
for judicial review does not begin to run until such peti- 
tion for reconsideration is acted upon by the agency. For 
reasons heretofore presented, the Board believes the Out- 
land decision to be erroneous but even if it is followed, it 
is not applicable to 15 of the 16 petitioners listed in the 
table set forth at pp. 60 and 61 of this brief. As may be 
seen from that table the 15 petitioners filed their petitions 
for reconsideration with the Board after the expiration of 
the 30 day period allowed by the Board’s Rules of Prac- 


tice for the filing of such petitions. 


ARGUMENT 


Introductory Statement 


The petitions filed in the instant proceedings challenge 
the Board’s information-gathering power under the Ship- 
ping Act. Essential to the determination of the issues 
raised by this challenge is a consideration of the scope 
and nature of the Board’s functions under the Act. Ac- 
cordingly, it would be helpful to set forth at the outset a 
brief summary of the duties and responsibilities of the 
Board under the Act. 

The Shipping Act, 1916 (46 U.S.C. § 801, e¢ seq.), is a 
regulatory measure in furtherance of the public interest 
in the water-borne commerce of the United States, both 
domestic and foreign. Its application necessarily tran- 
scends national boundaries, and all persons regardless of 
nationality, who engage as common carriers in the foreign 
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commerce of the United States are subject to the Act’s 
provisions. 

Section 15 of the Act (46 U.S.C. § 814) grants antitrust 
exemption to certain kinds of anticompetitive agreements 
between common carriers and/or other persons subject 
to the Act. This exemption from the antitrust laws is 
hedged with the safeguard that such agreements are law- 
ful and may be carried out only when and so long as ap- 
proved by the Board. The Board’s approval may be 
granted only and if it finds the agreement not to be un- 
just or unfair, or in violation of any provisions of the 
Act, or detrimental to commerce. 

Other sections of the Act forbid carriers and other per- 
sons subject thereto to engage in certain harmful practices. 
Thus, the Act forbids the granting of deferred rebates, the 
use of ‘fighting ships,’’ retaliation by carriers against 
shippers, and certain types of discriminatory contracts with 
shippers (Section 14, 46 U.S.C. § 813); the use of subter- 
fuge to obtain, or to grant, transportation of property at 
a reduced rate, and the giving of undue preferences or 
advantages (Section 16, 46 U.S.C. § 815); and the sub- 
jecting of shippers to unjust discriminations or undue 
prejudices (Section 17, 46 U.S.C. § 816). In short, the 
Board’s responsibilities under the Act run primarily to 
the policing of agreements which are in derogation of com- 
petition and vigilance against discrimnatory or preferen- 
tial practices by carriers in their dealings with the ship- 
ping public. The Board’s responsibilities are as broad 
territorially as the commerce of the United States, and it 
was to aid the Board in carrying out these responsibilities 
that Congress granted in Section 21 the power to obtain 
needed information. 
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I. The Order of the Board is Fully Authorized by Section 21. 


A. The Board in obtaining documents under Section 21 is 
not restricted by the nature of the documents de- 
manded. 


The order under review falls squarely within the au- 
thority vested in the Board by Section 21 of the Act. On 
its face, the section is couched in the broadest of terms. 
Tt extends not only to common carriers and other persons 
subject to the Act, but also to such other classes of per- 
sons as ‘‘any officer, recciver, trustee, lessee, agent or 
employee’? of a common carrier or other person subject 
to the Act. It authorizes the Board to require the filing 
by any of these classes of persons, of ‘‘any periodical or 
special report, or avy account, record, rate or charge, or 
any memorandum of any facts or transactions appertain- 
ing to the business of such carrier or other person subject 
to the Act’? (Emphasis added). There is nothing in the 
language of the section which limits its use to one set of 
three circumstances, or for one purpose, to the exclusion of 
others. Nor does any other provision of the Act purport 
to place limitations on the broad language of Section 21. 

In spite of the breadth of the statutory language, how- 
ever, petitioners would drastically—and illogically—re- 
strict the scope of the Board’s information-gathering power 
under Section 21 by excluding from its purview ‘‘copies 
of contracts and agreements,”’ simply because the words 
“eontracts”’ and ‘‘agreements’’ do not appear in Section 
21. Petitioners contend, in effect, that Congress, when 
drafting a provision like Section 21, is required specifi- 
cally to enumerate every conceivable document or paper 
which the Board might need in carrying out its responsi- 
bilities under the Act, and that the Board’s process does 


2 This is not to say, of course, that the Board is not restricted in 
its use of the Section 21 power to matters of inquiry legitimately 
within the scope of the Act, nor do we contend that the Board may 
use its power in contravention of existing law. We do, however, 
contend that the Board is entitled to invoke Section 21 in aid of any 
legitimate exercise of the Board’s power under the Shipping Act. 
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not extend to any papers not specifically enumerated. But 
there is nothing in the statute to support so narrow a 
construction. On the contrary, the deliberate choice by 
Congress of such broad phraseology as ‘‘any record... 
or any memorandum of any facts and transactions . . .’’ 
renders unnecessary an enumeration of every type of rec- 
ord or memorandum, including records or memoranda of 
agreements and contracts. 

In Kerr Steamship Company, Inc., et al. v. United States 
and Federal Maritime Board, Nos. 26334 and 26429, decided 
October 31, 1960, the very same Board order of April 11, 
1960, as is herein under review, was upheld by the United 
States Court of Appeals for the Second Circuit. Petition- 
ers in that case submitted to the Court substantially the 
same argument as that offered here, to the effect that the 
Board is without power to demand copies of contracts or 
agreements. The Court rejected the argument, saying:* 


“The petitioners argue that . . . we should not hold 
that the ‘transactions’ as used in § 21 included ‘con- 
tracts between carriers’. That would seem to us a 
wanton perversion of the natural meaning of the words. 

Every contract presupposes a ‘transaction’ for 
it results from some mutual dealing between the par- 
ties and to limit its scope to such dealings as do not 
result in a contract would, especially in this setting, 
do the utmost violence to its normal meaning.”’ 


That argument is now, as it was then, a ‘‘wanton perver- 
sion of the natural meaning’’ of the statutory language. 
It does not do for petitioners to argue that Section 21 is 
a penal statute and therefore requires a strict construction. 
The power to issue the order under review is expressly and 
unambiguously conveyed by the specific language of Sec- 


3 Petitioners’ argument was that since Section 15 of the Act 
specified “agreements”, Congress would have also mentioned “con- 
tracts” and “agreements” in Section 21 if it intended the latter 
section to cover such transactions. The petitioners also argued the 
same analogy between the Federal Aviation Act and the Shipping 
Act as that drawn by petitioners here. 
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1. The Order of the Board is Fully Authorized by Section 21. 


A. The Board in obtaining documents under Section 21 is 
not restricted by the nature of the documents de- 
manded. 
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thority vested in the Board by Section 21 of the Act. On 
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employee’”’ of a common carrier or other person subject 
to the Act. It authorizes the Board to require the filing 
by any of these classes of persons, of ‘‘any periodical or 
special report, or avy account, record, rate or charge, or 
any memorandum of any facts or transactions appertain- 
ing to the business of such carrier or other person subject 
to the Act’? (Emphasis added). There is nothing in the 
language of the section which limits its use to one set of 
three circumstances, or for one purpose, to the exclusion of 
others. Nor does any other provision of the Act purport 
to place limitations on the broad language of Section 21.7 
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sion of the natural meaning’’ of the statutory language. 
It does not do for petitioners to argue that Section 21 is 
a penal statute and therefore requires a strict construction. 
The power to issue the order under review is expressly and 
unambiguously conveyed by the specific language of Sec- 


3 Petitioners’ argument was that since Section 15 of the Act 
specified “agreements”, Congress would have also mentioned “con- 
tracts” and “agreements” in Section 21 if it intended the latter 
section to cover such transactions. The petitioners also argued the 
same analogy between the Federal Aviation Act and the Shipping 
Act as that drawn by petitioners here. 
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tion 21, and there is no need for ‘‘construction’’ of its 
language. 

To support their suggested confinement of the statutory 
language, the petitioners call attention to other statutes ‘ 
in which Congress has seen fit to specify that it was dealing 
with ‘“‘copy,”’ ‘‘contracts’’ and ‘‘agreements’’. From this, 
petitioners infer an enduring intent on the part of Congress 
to deny to any administrative agency the power to obtain 
copies of agreements unless these particular types of docu- 
ments are specifically mentioned, regardless of how broad 
the statutory language is. Of the statutes cited, petitioners 
discuss only Section 407(a) of the Federal Aviation Act 
of 1958.5 They point out that other sections of the Avia- 
tion Act authorize the Civil Aeronautics Board to prescribe 
the forms of all accounts, records, and memoranda to be 
kept by air carriers. In contrast, they say, Section 407 (a) 
specifically mentions copies of agreements and contracts. 
They argue that the use of these terms in Section 407 (a) 
indicates that a more general reference to accounts, rec- 
ords, and memoranda does not include copies of agree- 
ments.® 


4 The particular sections cited by petitioners are Section 407(a) 
of the Federal Aviation Act of 1958, 49 U.S.C. $1377; Sections 
220(a) and 313 of the Interstate Commerce Act, 49 U.S.C. §§ 320(a) 
and 913; and Section 219 of the Communications Act of 1934, 47 
US.C. § 219. 

> Section 407(a) reads as follows: 

“(a) The Board is empowered to require annual monthly, 
periodical, and special reports from any air carrier; to prescribe 
the manner and form in which such reports shall be made; and 
to require from any air carrier specific answers to all questions 
upon which the Board may deem information necessary. Such 
reports shall be under oath whenever the Board so requires. 
The Board may also require any air carrier to file with it a 
true copy of each or any contract, agreement, understanding, 
or arrangement, between such air carrier or person, in relation 
to any traffic affected by the provisions of this chapter.” 
(Emphasis added.) 

6In their discussion of this point, petitioners make the assertion 
that the Aviation Act “is patterned in many respects after the 
Shipping Act, 1916.” In whatever other respects there may be some 
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The short answer to petitioners’ argument is that the 
use of more specific language in one statute cannot prop- 
erly be deemed without more to indicate a Congressional 
purpose to preclude another agency, operating under an- 
other statute which does not contain this language, from 
exercising powers expressly conferred by more general 
language. Even if Section 21 of the Shipping Act read in 
the same words as the first two sentences of Section 407 (a) 
of the Aviation Act, the absence of the final sentence would 
not (at least in the absence of relevant legislative history 
to the contrary) necessarily indicate that the Shipping Act 
failed to provide the Board with essential investigating 
power. It might merely indicate that the later drafted 
Act, out of an excess of caution, was more specific in its 
provisions, or that other differences between the statutory 
schemes were deemed to make additional language advis- 
able. 

In any event, such speculation is unnecessary since the 
language of the two sections sought to be analogized is not 
otherwise comparable. Section 21 authorizes the Maritime 
Board to require filing ‘‘any periodical or special reports, 
or any account, record, rate or charge, or any memorandum 
of any facts and transactions appertaining to the business 
of such carrier or other person subject to this chapter.’’ 
The first two sentences of Section 407(a) of the Aviation 
Act, on the other hand, merely authorize the Board to re- 
quire the filing of ‘‘annual, monthly, periodical and special 
reports’”’ and to provide ‘‘specific answers to all questions 
upon which the Board may deem information necessary.’’ 
Thus, a Congressional determination that a further sen- 
tence referring specifically to agreements was advisable or 
even necessary in the light of the first two sentences of 
407(a) of the Aviation Act (and in view of the other pro- 
visions of the Act) could have no bearing upon the absence 


similarity, a comparison of Section 407 with subsections A(1), A(2), 
and A(3) of Section 20 of the Interstate Commerce Act clearly 
demonstrates that the language of the Aviation Act was closely 
modeled on the Interstate Commerce Act, not the Shipping Act. 
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of such language in the clearly more comprehensive lan- 
guage of Section 21 of the Shipping Act. 

In the Kerr case, supra, the Court was presented with 
a similar argument comparing Section 407(a) and Section 
21, and summarily rejected it: 


“There is . . . no significance in the provision of 
§ 407(a) of the Federal Aviation Act of 1958, 49 U.S.C. 
§1377(a), which was previously in the Civil Aero- 
nautics Act of 1938, empowering the Civil Aeronautics 
Board to ‘require any air carrier to file with it a true 
copy of each and any contract, agreement, understand- 
ing, and arrangement, between such air carrier and 
any other carrier or person, in relation to traffic sub- 
ject to the provisions of this chapter.’ Since the Avia- 
tion Act contains no provision of the breadth of § 21 
of the Shipping Act, the specific grant to the Civil 
Aeronautics Board of the power to require the filing 
of contracts of air carriers implied no recognition that 
the general language of § 21 had not conferred such a 
power upon the Maritime Board with respect to car- 
riers by water.’’ 


The reasons for rejecting petitioners’ attempted analogy 
between Section 21 and Section 407(a) of the Aviation Act 
apply with equal force to Sections 220(a) and 313 of the 
Commerce Act and Section 219 of the Communications Act. 
Clearly, the attempted analogies cannot override the ex- 
press language of Section 21. 


B. The Board Is Authorized by Section 21 to Obtain In- 
formation Relevant to Any and All of the Board’s 
Legitimate Duties and Functions Under the Shipping 
Act. 


Section 21 expresses Congressional recognition of the 
Board’s need for information in the performance of its 
duties and the furtherance of the objectives of the Shipping 
Act. Neither in the text of Section 21, nor in the language 
of any other section of the Shipping Act, does there appear 
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anything which would limit the Board’s use of Section 21 
to one purpose, and not to other purposes. 

But, notwithstanding the absence of any such limitation, 
petitioners contend that Section 21 may not be invoked by 
the Board in aid of its present endeavors. Petitioners 
argue that the Board must invoke only Section 27 of the 
Shipping Act.? In support of this contention, petitioners 
offer, as we shall see, an artificial, contradictory, and im- 
possible analysis of the statute. 

Petitioners attempt to show that Sections 21 and 27 of 
the Act set up self-contained, independent, and exclusive 
procedures for dealing with different aspects of the Board’s 
functions under the Act, and that neither section can be 
supported or aided by the other. Thus, they assert that 
the Board’s functions and duties fall into two entirely sepa- 
rate categories: (1) functions under Sections 17 and 18 
of the Act which are ‘‘regulatory’’ in nature, in furtherance 
of which only Section 21 may be invoked; and (2) fune- 
tions which are of an ‘‘enforcement character’’ performed 
by the Board under Sections 14, 15, 16, and 20 of the Act, 
which specifically prohibit certain practices as unlawful 
and provide penalties for their violation. In furtherance 
of the latter, only Section 27 may be invoked. Petitioners 
contend that the Board is engaged in an ‘‘enforcement’’ 
effort, and hence is barred from using Section 21. 

This dichotomy which petitioners seek to draw in the 
Board’s functions cannot withstand analysis. It entirely 
overlooks the fact that situations requiring Board scrutiny 
seldom are clearly definable under one category and not 
another. The fact is that more often than not violations 
of the Shipping Act by carriers offend more than one sec- 
tion of the Act. Frequently, an unapproved agreement 
between carriers in violation of Section 15, one of peti- 
tioners’ so-called ‘‘enforcement’’ sections, may involve as 


7 Section 27 provides in relevant part that: “* * * for the purpose 
of investigating alleged violations of the Act, the Board may by 
subpoena compel the attendance of witnesses and the production 
of books, papers, documents, and other evidence from any place in 
the United States at any designated place of hearing.” 
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well unjustly discriminatory rates or practices violative of 
Section 17, one of the so-called ‘‘regulatory’’ provisions. 
It is almost always the case that a Board inquiry into possi- 
ble undue or unreasonable preferences or advantages in 
violation of Section 16, First, an ‘‘enforcement’’ provision, 
involves issues as to unjust discrimination in violation of 
Section 17, as well. 

In cases such as these, would petitioners have the Board 
proceed under only Section 21, or only Section 27, or neither, 
or both? Presumably, the Board—at the stage of original 
inquiry, when it may have no precise facts, but only a 
material suspicion of violation or a desire to assemble 
facts for whatever reason—would be required under peti- 
tioners’ theory to divide a virtually indivisible fact situa- 
tion into ‘‘enforcement’’ subject matter, on the one hand, 
and ‘‘regulatory’’ matters, on the other, and as to the for- 
mer, obtain information under Section 27 and as to the 
latter, by a Section 21 order. 

It is plain to see that petitioners’ contention, if sus- 
tained, would saddle the Board with an administrative im- 
possibility, unworkable from the standpoint of the Board, 
and entirely confusing to the regulated industry. 

An argument almost identical with that now advanced 
by petitioners was rejected by the Supreme Court in 
United States v. Morton Salt Co., 338 U.S. 632, 649-50 
(1950). There, the Federal Trade Commission had ordered 
the filing of a special detailed report under Section 6 of 
the Federal Trade Commission Act. The respondents to 
the order resisted it on the ground that the special re- 
port provision of Section 6 was available to the Commis- 
sion only in ‘‘support of general economic surveys and 
not in aid of enforcement proceedings under . . . Section 
5,’ and that since it was in fact an enforcement proceed- 
ing under Section 5 that the Commission was engaged in, 
it could not use the general information-seeking powers 
provided in Section 6. Like Section 21 of the Shipping 
Act, Section 6 of the Federal Trade Commission Act was 
couched in broad terms, and its use was not expressly 
limited to one kind of proceeding rather than another. 
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The Supreme Court, commenting on the breadth of the 
language of Section 6, remarked that: 


“‘To one informed of no fact apart from this text 
[of Section 6], it would appear to grant ample power 
to order the reports here in question. Respondents 
are in the class subject to inquiry, the call is for what 
appears to be a special report and the matter to be 
reported would seem to be as to business conduct 
and practices about which the Commission is author- 
ized to inquire.’’ 338 U.S. at p. 649. 


Precisely the same comments are applicable to Section 
21 and the instant order entered thereunder. 

In the Morton Salt case, as here, the respondents to the 
order ‘“‘advance[d] several arguments ... that this seem- 
ingly comprehensive power is subject to limitations not 
evident in the text.”? 338 U.S. at p. 649. Among other 
points, the respondent in Morton Salt (like the instant 
petitioners) argued from the legislative history that Con- 
gress had divided the agency’s duties and powers into 
two separate categories similar to the ‘‘enforcement’’ and 
‘“‘regulatory’’ categories sought to be erected by petition- 
ers in the instant case, and that the agency’s demand for 
information unlawfully confused these two separate cate- 
gories. The Supreme Court rejected the argument in these 
words: 


“‘While we find a good deal which would warrant 
our concluding that section 6 was framed with the 
pre-existing antitrust laws in mind, and in the ex- 
pectation that the information procured would be 
chiefly useful in reports to the President, the Con- 
gress, or the Attorney General, we find nothing that 
would deny its use for any purpose within the duties 
of the Commission, including a section 5 proceeding. 
A construction of such an Act that would allow in- 
formation to be obtained for only a part of a Com- 
mission’s functions and would require the Commission 
to pursue the rest of its duties as if the information 
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did not exist would be unusual, to say the least. The 
information was such as the Commission was author- 
ized to obtain and we think it could be required for 
use in determining whether there had been proper 
compliance with the court’s decree in a section 5 case.”’ 
338 U.S. at pp. 649-650. 


And in United States v. St. Regis Paper Co., 181 F. Supp. 
862 (S.D.N.Y., 1960), the Federal Trade Commission’s 
information-gathering powers under Section 6 were even 
further expanded. Whereas Morton Salt supported the 
Federal Trade Commission’s use of Section 6 to ascertain 
compliance with a court decree entered pursuant to a Sec- 
tion 5 proceeding, St. Regis holds that the F.T.C. may em- 
ploy Section 6 as a threshold information-seeking instru- 
ment in proceedings brought directly under Section 5 by 
the Commission. 


If any distinction at all is possible between the legisla- 
tive history argument rejected in Morton Salt and that 
advanced by the present petitioners beginning at page 32 


of their brief, it is that in Morton Salt, the Court was 
able to ‘‘find a good deal’’ in the legislative history to 
support the unsuccessful contention, while here no such 
support exists. In the instant case, petitioners’ legisla- 
tive history argument is based primarily on a comparison 
drawn between Section 20 of the Interstate Commerce 
Act and Section 21 of the Shipping Act. But the compari- 
son they draw proves nothing beyond the fact, which the 
respondents do not dispute, that Section 21 of the Shipping 
Act is different from Section 20 of the Interstate Commerce 
Act, in that the latter (a) vests the Commission with the 
power to prescribe a uniform system of accounts, as well 
as the form of all accounts, and (b) gives its examiners 
access to such accounts for the purpose of inspection and 
examination, while the former grants neither of these 
powers. 

Surely, there is nothing in this fragment of legislative 
history which would support the elaborate dichotomy in, 
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and limitation of, the Board’s powers which petitioners 
have constructed. On the contrary, that history plainly 
shows that in omitting from Section 21 of the Shipping 
Act the indicated portions of Section 21 of the Interstate 
Commerce Act, Congress was not engaged in an effort of 
limitation. It was attempting, rather, to adapt pieces of 
Section 20 of the Interstate Commerce Act to the materi- 
ally different powers to be exercised in respect of a de- 
cidedly different industry under the Shipping Act. These 
powers do not involve rate-making or valuation responsi- 
bilities with respect to carriers in foreign commerce, and 
hence are not concerned with bookkeeping practices such 
as the establishment of a uniform system of carrier ac- 
counts. The resulting adaptation evidenced by Section 21 
of the Shipping Act does in fact contain different and 
broader language, encompassing record and memoranda 
of any facts and transactions. 

The only other legislative history argument advanced by 
petitioners is based on the fact that in the session follow- 
ing the enactment of the Shipping Act, Congress was asked, 
but declined, to amend Sections 21 and 27. This request 
was made in conjunction with certain emergency war 
powers then under consideration, and its purpose is un- 
clear from the available legislative history. The proposal 
was not debated in either the House or the Senate, and 
there are no committee hearings or reports which we could 
locate to cast any light on what the proposal was intended 
to accomplish. Certainly it cannot be concluded in these 
circumstances that the proposed amendments were deemed 
necessary to fill any gap in the Board’s powers of original 
inquiry under Section 21. It is equally plausible that 
Congress’ failure to enact any amendment of Section 21 
meant that it considered that the section as enacted already 
fully covered the requested matter, and was quite sufficient 
to give the Board a complete power of original inquiry. 

In short, the elaborate distinction between Sections 21 
and 27 which petitioners have sought to erect is almost 
exactly the same as the distinction between Sections 5 and 
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6 of the Federal Trade Commission Act rejected by the 
Supreme Court in Morton Salt. The language of Morton 
Salt is directly applicable here: 


«A construction of [the Shipping Act] that would 
allow information to be obtained for only a part of 
[the Board’s] duties and would require the [Board] 
to pursue the rest of its duties as if the information 
did not exist would be unusual to say the least. The 
information was such as the [Board] was authorized 
to obtain and we think it could be required for use in 
determining whether there had been {a violation of 
the Shipping Act].’’ 338 U.S. at pp. 649-50. 


Similarly, the holding of the Court of Appeals for the 
Second Circuit in the Kerr decision is applicable. That 
Court, rejecting the argument that the Board was required 
to resort to Section 27 (and Section 29, governing the en- 
forcement of subpenas issued under Section 27), said : ‘‘Sec- 
tions 27 and 29 provide other procedure, but not necessarily 
to the exclusion of an action under § 15 and § 21.” 

Petitioners also contend that case law developed with 
respect to the Interstate Commerce Act shows the invalid- 
ity of the instant Shipping Act order. Petitioners rely 
almost entirely on United States v. Louisville and Nashville 
Railroad Co., 236 U.S. 318 (1915). In that case, the ques- 
tion was whether agents of the I.C.C. were authorized by 
Section 20 of the Interstate Commerce Act to examine the 
correspondence of a railroad company. Section 20, in its 
1915 form, provided in relevant part: 


‘The Commission may in its discretion, prescribe the 
forms of any and all, accounts, records and memoranda 
to be kept by carriers subject to the provisions of this 
Act, including accounts, records and memoranda of the 
movement of traffic as well as the receipts and expendi- 
tures of moneys. The Commission shall at all time 
have access to all accounts, records, and memoranda 
_ kept by the carriers subject to this Act, and it shall be 
unlawful for such carriers to keep any other accounts, 


25 


records, or memoranda than those prescribed or ap- 
proved by the Commission and it may employ special 
agents or examiners who shall have authority under 
order of the Commission to inspect and examine any 
and all accounts, records and memoranda kept by such 
carriers.’ 


Pointing to the fact that this provision was keyed to the 
establishment and prescription of a uniform accounting 
system, the Supreme Court held that the Commission’s 
examiners could not invoke Section 20 as authority to in- 
spect and examine correspondence in the carrier’s files. 
The Court said at page 334: 


‘“‘Certainly it was not intended that the Commission 
should prescribe the forms of correspondence, al- 
though it was given the power to prescribe the forms 
of accounts, records, and memoranda.”’ 


From this premise, the Court reasoned that correspond- 
ence was not within the scope of the language ‘‘accounts, 
records, and memoranda to be kept by carriers.”’ 

Relying on the Louisville and Nashville Railroad case, 
petitioners contend that the Board’s powers under Section 
21 extend only to the accounting practices of regulated 
carriers. 

Obviously, the L. é N.R.R. decision has little relevance 
to the instant problem. Unlike the 1915 version of Sec- 
tion 20 of the Interstate Commerce Act, Section 21 of the 
Shipping Act is an information-seeking provision. As we 
have noted, it has nothing to do with agency-prescribed 
accounting forms and practices, and does not undertake to 
authorize the Board to prescribe accounting practices. But 
Section 21 does list in much greater breadth than Section 
20 of the Interstate Commerce Act the documents to which 
the Board shall have access. It goes to “‘any periodical or 
special report, or any account, record, rate, or charge, or 
any memorandum of any facts and transactions appertain- 
ing to the business of such carrier or other person subject 
to this Act.’? This language, enacted only one year after 
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records, or memoranda than those prescribed or ap- 
proved by the Commission and it may employ special 
agents or examiners who shall have authority under 
order of the Commission to inspect and examine any 
and all accounts, records and memoranda kept by such 
carriers.’ 


Pointing to the fact that this provision was keyed to the 
establishment and prescription of a uniform accounting 
system, the Supreme Court held that the Commission’s 
examiners could not invoke Section 20 as authority to in- 
spect and examine correspondence in the carrier’s files. 
The Court said at page 334: 


“Certainly it was not intended that the Commission 
should prescribe the forms of correspondence, al- 
though it was given the power to prescribe the forms 
of accounts, records, and memoranda.”’ 


From this premise, the Court reasoned that correspond- 
ence was not within the scope of the language ‘‘accounts, 


records, and memoranda to be kept by carriers.”’ 

Relying on the Louisville and Nashville Railroad case, 
petitioners contend that the Board’s powers under Section 
21 extend only to the accounting practices of regulated 
carriers. 


Obviously, the L. € N.R.R. decision has little relevance 
to the instant problem. Unlike the 1915 version of Sec- 
tion 20 of the Interstate Commerce Act, Section 21 of the 
Shipping Act is an information-seeking provision. As we 
have noted, it has nothing to do with agency-prescribed 
accounting forms and practices, and does not undertake to 
authorize the Board to prescribe accounting practices. But 
Section 21 does list in much greater breadth than Section 
90 of the Interstate Commerce Act the documents to which 
the Board shall have access. It goes to “‘any periodical or 
special report, or any account, record, rate, or charge, or 
any memorandum of any facts and transactions appertain- 
ing to the business of such carrier or other person subject 
to this Act.’? This language, enacted only one year after 
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the decision in the L. g N.R.R. case, is significantly broader 
than the language used in Section 20 of the Interstate Com- 
merce Act. As seen, that provision reaches only the ac- 
counts and records whose form the I.C.C. has the power 
to prescribe; and these, of course, are bookkeeping and 
accounting matters which the 1915 Court refused to inter- 
pret as including business correspondence. The crucially 
important difference between Section 20 of the Interstate 
Commerce Act and Section 21 of the Shipping Act is that 
the former goes only to ‘‘accounts, record and memoranda 
to be kept by carriers;’’ while the latter goes to any rec- 
ords and any memoranda without being limited to those 
‘to be kept by carriers’? in the form prescribed by the 
agency. It is significant that the Court in L. é N.R.R. did 
recognize that a corporation’s records include the written 
evidence of its contracts and business transactions, by ex- 
pressly holding that: ‘‘Correspondence may contain a rec- 
ord, and it may be the only record of a business transac- 
tion.’’ 236 U.S. at p. 234. But within the particular 
context of Section 20, the Court held that ‘‘accounts, rec- 
ords, and memoranda to be kept by earriers’’ did not in- 
clude correspondence, the form of which could not be 
prescribed by the I.C.C. and which were not therefore 
required ‘‘to be kept by carriers’’ in any prescribed form. 

It should be recognized that the drastically limited mean- 
ing which petitioners seek to ascribe to Section 21 would 
effectively serve to write that section out of the Shipping 
Act. The Board’s responsibilities under the Shipping Act 
run primarily to the policing of agreements between car- 
riers made in derogation of competition, and discrimina- 
tions and rebates by carriers in their dealings with shippers. 
Such policing can be accomplished only by access to the 
actual records—including files of correspondence, agree- 
ments, and other papers touching on these transactions— 
of the regulated carriers. Section 21, if it is not to be 
construed as vesting a useless and meaningless power in 
the Board, must be read as a valid information-seeking 
instrument, going to those carrier records which have true 
regulatory significance. This is precisely what the Supreme 
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Court held in Isbrandtsen-Moller v. United States, 300 U.S. 
139, 144-146 (1937). There, dealing with an order calling 
for detailed traffic information and entered by the Board’s 
predecessor under this self-same Section 21, the Court held: 


‘<The purpose of § 21 is not far to seek. Other sections 
forbid allowance of rebates, require the filing of agree- 
ments fixing or regulating rates, granting special rates, 
accommodations or privileges, which may be disap- 
proved, cancelled or modified if the board finds them 
unjustly discriminatory or violative of the act, prohibit 
undue or unreasonable preferences or the cutting of 
established rates and unjust discrimination between 
shippers or ports. To enable it to perform its func- 
tions the board may well need such information as 
that which the section gives it power to demand. * * *”’ 


The structure of Section 21 established that it was in- 
tended as an information-seeking instrument in aid of these 
policing responsibilities of the Board. If it were merely 


addressed to books of account, there would be little point 
in making any ‘‘officer, receiver, trustee, lessee, agent, or 
employee’’ amenable to orders entered under Section 21. 
Ordinarily, the agent of a shipping company is not the cus- 
todian of the corporate books of account; but it customarily 
is the custodian of local records and files of correspondence 
relating to agreements, discriminations, rebates, or other 
special arrangements which might be carried on at a par- 
ticular port. If Section 21 had merely an accounting orien- 
tation, it would run to the carriers themselves, like Section 
20 of the Interstate Commerce Act, which deals with ‘‘ac- 
counts, records, and memoranda kept by the carriers,’’ and 
not their agents or employees. 

Nor can it successfully be argued that Section 21 estab- 
lishes a mere reporting requirement, as contrasted with 
the requirement of physically producing original file copies 
of records. The section makes it a crime to falsify, destroy, 
mutilate, or alter any of the records or memoranda whose 
production is called for by the Board under the section, 
thus plainly indicating that actual file copies of carrier 
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records are made amenable to the section. Thus, while 
it authorizes the Board to require derivative reports by 
carriers, drawn from information in the carrier’s files and 
reported in summary by the carrier, Section 21 also em- 
powers the Board to require as well the filing of source 
materials and papers taken directly from the carrier’s 
records. 


Section 21, then, on its face is broader than the mere 
bookkeeping or accounting provision discussed by the Su- 
preme Court in the L. ¢ N.R.R. Co. case. As seen, the 
1915 version of Section 20 of the Interstate Commerce 
Act was fundamentally different in language and purpose 
from Section 21 of the Shipping Act. Moreover, the ap- 
proach to administrative agency responsibility taken by 
the Supreme Court in the 1915 case has undergone sub- 
stantial evolution during the intervening four and one- 
half decades.* These considerations make the L. & N.R.R. 
Co. case, on which petitioners chiefly rely, wholly inappli- 
cable to the present problem.® 


8 This evolution has been aptly described by the Supreme Court 
in United States v. Morton Salt Co., 338 U.S. 632, 642: 


“We must not disguise the fact that sometimes, especially 
early in the history of the federal administrative tribunal, the 
courts were persuaded to engraft judicial limitations upon the 
administrative process. The courts could not go fishing, and 
so it followed neither could anyone else. Administrative in- 
vestigations fell before the colorful and nostalgic slogan ‘no 
fishing expeditions.’ It must not be forgotten that the admin- 
strative process and its agencies are relative newcomers in the 
field of law and that it has taken and will continue to take ex- 
perience and trial and error to fit this process into our system 
of judicature. More recent views have been more tolerant of it 
than those which underlay many older decisions. Compare 
Jones v. Securities & Exchange Com’n, 298 U.S. 1, with United 
States v. Morgan, 307 U.S. 183, 191.” 


® Petitioners also suggest that Section 27 accords them evidentiary 
and incrimination rights not available under Section 21. There is 
nothing to this suggestion, Aside from the fact that the Constitu- 
tional privilege against self-incrimination may be claimed in any 
case, there is also the fact that it only applies to a natural person, 
which does not include the corporate petitioners. Further, if, as and 
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Il. The Board’s Order Does Not Constitute an Unreasonable 
Search and Seizure in Violation of Petitioners’ Rights 
Under the Fourth Amendment to the Constitution. 


The instant order calls for petitioners to file with the 
Board copies of agreements between designated classes of 
persons, which have not previously been filed with or sub- 
mitted to the Board, and which are related to (1) the fix- 
ing or regulating of rates, fares, charges, or practices for 
the loading, handling, transporting, storing or delivering 
of property or passengers; (2) the giving or receiving of 
special rates, fares, accomodations, or other special privi- 
leges or advantages; (3) the controlling, regulating, pre- 
venting, or destroying of competition; (4) the pooling or 
apportioning of earnings, losses, or traffic, or the joint use 
of equipment or facilities; (5) the allotting of ports or 
the restricting or otherwise regulating of the number and 
character of sailings between ports; (6) the limiting of, 
or regulating of in any way, the volume or character of 
freight or passenger traffic to be carried or to be received, 
handled, stored, or delivered; and (7) the providing for 
in any manner, of an exclusive, preferential or cooperative 
working arrangement. Only such agreements as were in 
effect on January 1, 1960, were required to be filed. 

All of the agreements called for relate to matters in 
which the Board has an entirely legitimate interest as a 
result of the legislative commands of the Shipping Act. 
The nature of, and the persons party to the called-for 
agreements are clearly defined. However, petitioners con- 
tend that the order constitutes an unreasonable search 
and seizure because (1) the order does not specify the pur- 
pose for which the information is sought; (2) the order is 
unclear; and (3) the order is too oppressive and burden- 
some. 


a 


when there is a proceeding charging them with a violation of the 
Act, they will obviously be entitled to raise questions as to the 
competency of any of the evidence offered against them. 
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A. The Statement of Purpose Embodied in the Order is 
Legally Sufficient. 


Petitioners, relying in major part on extensive quotation 
of the language of the Supreme Court in Jones v. Securities 
& Exchange Commission, 298 U.S. 1 (1936), argue that 
the Board’s order fails the test of constitutionality because 
the reasons for the Board’s ‘‘inquisition’’ are not clearly 
defined in the order, and the Board has set forth ‘‘no 
particular purpose for its order.’’ 

This contention is without merit. As seen, the Board 
is at present engaged in original inquiry in furtherance 
of its regulatory duties. Its action in the instant case is 
no different from the action found by the Supreme Court 
to be valid in United States v. Morton Salt Co., 338 U.S. 
632 (1950): 


“‘The only power that is involved here is the power 
to get information from those who best can give 
it and who are most interested in not doing so. Be- 
cause judicial power is reluctant if not unable to 
summon evidence until it is shown to be relevant to 
issues in litigation, it does not follow that an adminis- 
trative agency charged with seeing that the laws are 
enforced may not have and exercise powers of original 
inquiry. It has the power of inquisition, if one chooses 
to call it that, which is not derived from the judicial 
function. It is more analogous to the Grand Jury, 
which does not depend on a case or controversy for 
power to get evidence but can investigate merely on 
suspicion that the law is being violated, or even just 
because it wants assurance that it is not. When in- 
vestigative and accusatory duties are delegated by 
statute to an administrative body, it, too, may take 
steps to inform itself as to whether there is probable 
violation of the law.’’ (338 U.S. 642-643.) 


It is clear that at the ‘original inquiry’’ stage of an agency 
investigation, a detailed specification of the purpose of the 
inquiry is unnecessary, and indeed may often be impossible. 


31 


Where, as here, the agency is acting in a fashion analogous 
to that of a Grand Jury, it ‘‘can investigate merely on the 
suspicion that the law is being violated, or even because 
it wants assurance that it is not.’? 338 U.S. 643. 

In Jones v. S.E.C., supra, relied on by petitioners, the 
Commission issued a subpena duces tecum for the purpose 
of securing information as to possible falsity of represen- 
tations in a registration statement filed by Jones. Prior 
to the issuance of the subpena, Jones had withdrawn the 
registration statement, but the Commission had refused to 
consent to the withdrawal and issued the subpena. The 
Supreme Court held that the Commission could not prevent 
the withdrawal of the registration statement, and went on 
to reason that ‘‘since here the only disclosed purpose for 
which the investigation was undertaken has ceased to be 
legitimate when the registrant rightfully withdrew his 
statement, the power of the Commission to proceed with 
the inquiry necessarily came to an end.’’ 296 U.S. 26. 
The situation in Jones is quite different from the one in- 
volved here. The Court held in Jones that it was the regis- 
tration statement that prompted the subpena and the with- 
drawal of the statement left the order entirely without 
purpose.” But here, the Board is conducting a full scale 
inquiry into industry practices to determine the extent to 
which regulated carriers, through the medium of agree- 
ments, may be engaging in activities which are specifically 
prohibited by the provisions of the Shipping Act or which 
may call for rule-making action, recommendations for re- 
medial legislation, or other action by the Board. The 
specificity of purpose which petitioners would impose on 
the Board would preclude any effective action by the Board. 
For example, to the extent that the Board is seeking to 
assure itself that the law is not being violated, it is un- 
able to specify particular violations which may be taking 
place. 

It is true that stricter requirements of specificity were 


In Davis, Administrative Law, §304 pp. 173-178, the author 
views Jones as of doubtful validity today, and as taking an overly 
restrictive view of agency subpena authority. 
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once imposed on agency information-seeking endeavors, but 
these requirements were the result of a judicial approach 
which has since undergone very considerable change." 
But even as early as 1937, in dealing with the selfsame 
Section 21 of the Shipping Act, the Supreme Court sus- 
tained an order entered by the Board’s predecessor which 
merely recited that the information sought ‘‘was neces- 
sary to the proper administration of the regulatory pro- 
visions of the Shipping Act.’’? Isbrandtsen-Moller Co. v. 
United States, 300 U.S. 139 (1937). 

In entering an order under Section 21 which determines 
no rights and represents merely a preliminary procedural 
step, the agency is entitled to such latitude of action as is 
necessary to enable it to act effectively. Thus, in Bowles 
v. Northwest Poultry and Dairy Products Co., 153 F. 2d 
32 (C.A. 9, 1946), the Court granted the application of the 
Administrator of the Office of Price Administration for an 
order for inspection of the records of a company where 
the application merely recited that the information sought 
was essential to the enforcement and administration of 
the Emergency Price Control Act of 1942. 

In the instant case, the Board is seeking to accumulate 
information about practices prevalent among regulated 
carriers, in order to protect the public interest. The 
Board’s order is therefore necessarily broad in its pur- 
pose. The breadth of its purpose was recognized and found 
to be unobjectionable by the Court of Appeals for the Sec- 
ond Circuit. That Court, dealing with the selfsame order 
as the one herein under consideration, unanimously said in 
the Kerr decision: 


‘‘Nor can we agree that the orders were too vague to 
be valid. It is of course true that they are in general 
terms and that their ambit is not defined with verbal 
exactness, but precisely limited demands would have 
been impossible in an investigation of the kind pro- 
posed. 


11 See footnote 8, supra. 
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“¢ ‘Byven if one were to regard the request for informa- 
tion in this case as caused by nothing more than official 
curiosity, nevertheless law-enforcing agencies have a 
legitimate right to satisfy themselves that corporate 
behavior is consistent with the law and the public in- 
terest’ (p. 652) [quoted from United States v. Morton 
Salt Co., 338 U.S. 632]. It does not appear that any 
of the petitioners tried to show what was the financial 
burden of listing and copying the contracts in ques- 
tion, or that it was out of all reasonable proportion to 
any purpose that the proposed investigation might 
have. Until it did, the carrier could not resist com- 
plete disclosure; and, if it did, it could resist only so 
much as it proved to be unreasonable. 


“é 


. it is strange indeed to have it argued that a 
common carrier may refuse to tell what are its secret 
arrangements with others engaged in the enterprise, 
when the inquiry was to learn among other things what 
those secret arrangements were, and how far they 
might trench upon that freedom of commerce that it 
was one of the purposes of the Act to secure.”’ 


The Board has a legitimate right to satisfy itself that 
corporate behavior is consistent with the law and the public 
interest, and in doing so, it is impossible for the Board to 
make precisely limited demands. This is especially so be- 
cause many of the matters sought to be ascertained may 
be secret arrangements which it is the Board’s business to 
know, but which may be kept hidden by the carriers. 


B. The Board’s Order is Couched in Language as Definite 
and Precise as the Subject Matter and Scope of the 
Inquiry Will Allow. 


As we have already noted, the Board by the entry of its 
order was attempting to learn about the practices of regu- 
lated carriers which are being carried out by means of 
various types of agreements and which affect areas of 


34 


Board responsibility under the Shipping Act. Such an 
inquiry is necessarily broad in its scope. The degree of 
definiteness possible in an order instituting an agency in- 
quiry necessarily depends upon the scope of the inquiry. 

In the order under review, the Board first specifies the 
classes of persons to whom the order relates, and secondly, 
in enumerated subparagraphs, lists the subject matters con- 
cerning which agreements between the subject persons 
must be filed. The order is, we submit, amply sufficient to 
provide petitioners with a fair understanding of the 
Board’s demands. 

Petitioners’ contention that the language of the order 
makes it impossible to know what documents are demanded 
is obviously strained by petitioners’ desire to escape the 
order’s demands.” 

Basically, petitioners’ contention is that the Board by 
utilizing portions of the statutory language in Sections 15 
and 17 of the Act has indicated an intent to restrict the 
order to matters encompassed by the provisions of those 
sections. Once this subjective and unexpressed intent has 
been attributed to the Board, petitioners point to certain 
agreements called for in the order which do not relate to 
matters covered by Sections 15 and 17 and declare that 
the order is therefore obviously vague. The short answer 
to this argument is that the order expresses no intent of 
the Board so to limit its terms. Petitioners cannot plead 
as a defense any ambiguities solely of their own creation. 

Nor can it be argued that because the Board has no direct 
regulatory power over certain persons, it may not gather 


12 Tllustrative of the lengths to which petitioners go in their 
attempts to import ambiguities into the Board’s language are their 
comments concerning subparagraph 1(a) of the order which calls 
for agreements relating to “the fixing or regulating of rates, fares, 
charges, or practices for the loading, unloading, handling, transport- 
ing, storing or delivering of property or passengers.” They argue 
that the Board has thus demanded agreements relating to “the... 
storing ... of ... passengers,” and go on to argue that, “That 
meaningless request demonstrates that the order was not drawn with 
sufficient care for petitioners to know what is being sought.” 
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information concerning those persons.’* This contention 
confuses the Board’s power to regulate with its power to 
investigate, and fails to recognize that the power to investi- 
gate is not limited to only those matters which the Board 
has the direct power to regulate. Oklahoma Press Pub. Co. 
v. Walling, 327 U.S. 186 (1946). The distinction between 
these two powers was recognized as early as 1912, when 
the Supreme Court in 1.C.C. v. Goodrich Transit Co., 224 
U.S. 194 (1912), held that a carrier could be required to 
include, in a report to the I.C.C., detailed accounting in- 
formation as to an amusement park which it operated. In 
distinguishing the power to compel disclosures from the 
power to regulate, the Court said at page 211: 


“Tt is a mistake to suppose that the requiring of 
information concerning the business methods of * * * 
corporations, as shown in their accounts, is a regula- 
tion of business not within the jurisdiction of the Com- 
mission * * *. The object of requiring such accounts 
is not to enable it to regulate the affairs of corpora- 
tions not within its jurisdiction, but to be informed 
concerning the business methods of the corporation 
subject to the Act that it may properly regulate such 
matters as are really within its jurisdiction. Further 
the requiring of information concerning a business is 
not regulation of that business.’’ (Emphasis added.) 


The Court of Appeals for the Second Cireuit in Kerr, 
supra, apparently had no difficulty with the language of 
the Board’s order. It rejected the argument that this 
order was too vague and uncertain in the following words: 


‘‘Nor can we agree that the orders were too vague to 
be valid. It is of course true that they are in general 
terms and that their ambit is not defined with verbal 


13 Apparently petitioners are contending that because the Board 
has no direct regulatory power over ships’ agents, agreements be- 
tween petitioners and ships’ agents cannot be called for (petitioners’ 
brief p. 19). The classes of persons designated in Section 21 clearly 
include ships’ agents. 
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exactness; but precisely limited demands would have 
been impossible in an investigation of the kind pro- 
posed.”’ 


There is no reason to believe that any attempt would be 
made by the Board to impose a fine upon a carrier who 
submitted all the documents encompassed by the order as 
he in good faith understood it. In Kerr, as here, the peti- 
tioners nevertheless argued that the highest degree of 
clarity is required because of the possibility of their being 
subjected to fines of $100 a day. The Court answered with 
these words: 


“Decisions of a carrier as to what ‘transactions’ were 
within the order, if made in good faith, would not 
necessarily result in fines of $100 a day, although the 
court disagreed with the carrier’s understanding of 
what ‘transactions’ were covered. It appears to us 
that the orders are as definite as the subject matter 
permitted, and did not impose any unreasonable risk 
upon a carrier who in good faith should submit all 
contracts that seemed to be within the intent of the 
orders.”’ 


C. The Board’s Order Does Not Impose an Unreasonably 
Oppressive Burden Upon Petitioners. 


The gist of petitioners’ argument that the Board’s order 
is too sweeping, oppressive, and burdensome is found in 
their statement that, ‘‘an order requiring them (the peti- 
tioners) to file a copy of virtually every agreement, where- 
ever located, with other carriers, freight forwarders, ter- 
minal operators, stevedores and ships’ agents would require 
a tremendous search of their records all over the world’’ 
(Pet. Br. p. 20). This statement greatly exaggerates the 
facts. 

While all of the petitioners in the aggregate may main- 
tain ‘‘records all over the world,’’ each petitioner indi- 
vidually serves a comparatively limited range of ports on 
a fairly regular basis. No petitioner has shown that, as 
to itself, the Board’s order imposes any serious burden. 
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Such a showing would be impossible, because the agree- 
ments called for are documents important to the daily op- 
erations of petitioners, and it is ineredible that they would 
be able to conduct their business without maintaining files 
which would enable them quickly and easily to locate and 
produce agreements of the nature ealled for in the order. 

Nor are the petitioners required by the order to produce 
an unduly great number of documents. The order calls 
only for those agreements (1) which were in effect on 
January 1, 1960, (2) which relate to the designated sub- 
ject matters, (3) which involve the water-borne commerce 
of the United States, and (4) which have not already been 
filed or submitted to the Board. As to agreements already 
filed, only a list need be supplied. It is difficult to under- 
stand how compliance with this order could be unduly 
burdensome. 

Nor is there any merit to petitioners’ assertion that 
many of their agreements ‘‘are not in writing at all’’; 
and are ‘“‘frequently altered and amended”’ (Pet. Br., 
p. 20). These facts, if true, cannot diminish the carriers’ 
duties under the Shipping Act, which both in Section 15 
and Section 21 extends the Board’s process to memoranda 
of oral agreements. 

The fact is that courts have time and again enforced 
orders far more demanding than the one here under re- 
view. A few examples of such cases will suffice. C.A.B. v. 
Herman, 353 U.S. 322 (1957) (subpenas calling for ‘‘prac- 
tically all records, books, and documents of or concerning 
the companies’’ investigated) ; Westside Ford Co., Inc. v. 
United States, 206 F. 2d 627, 631-2 (C.A. 9, 1953) (subpena 
demanding ‘‘the documents relating to all sales of new 
automobiles and services performed thereon’’); Smith v. 
Porter, 158 F. 2a 372, 373 (C.C.A. 9, 1946), cert. den., 331 
U.S. 816 (1947) (an OPA subpena requiring production 
of “‘the articles of partnership, bank statements and can- 
celled checks from January 1943, copies of federal income 
tax returns for 1943, 1944, and 1945 and general accounts, 
physical inventories for the years named, general ledger 
accounts, physical inventories for the years named, gen- 
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eral ledger accounts and financial statements for those 
years together with copies of contracts in effect that period, 
correspondence filed, copies of sales invoices, bills of lad- 
ing or other shipping papers and all vouchers or purchase 
invoices.’’) Citations to this effect could be multiplied. 


Ill. The Board’s Power to Call for the Production of Docu- 
ments Under Section 2] is not Limited to the Production 
of Papers Located Within the United States. 


A. There is no territorial limitation upon the power granted 
in Section 21. 


One of the stated purposes for which the Shipping Act, 
1916, was passed was ‘“‘to regulate carriers by water en- 
gaged in the foreign . .. commerce of the United States.’’ 
39 Stat. 728. The first section of the Act defines the term 
“common carrier by water in foreign commerce’’ as in- 
cluding ‘‘a common carrier by water, except ferry boats 
running on regular routes, engaged in the transportation 
by water of passengers or property between the United 
States or any of its Districts, Territories, or possessions 
and a foreign country, whether in the import or export 
trade.’?* (46 U.S.C. 801) (Emphasis added). The same 
section further defines the term ‘‘common carrier by water’’ 
as including ‘‘a common carrier by water in foreign com- 
merce.’’ Thus, when Section 21 empowers the Board to 
require the filing by ‘‘any common carrier by water’’ of 
certain documents and papers, the power extends to all 
‘¢eommon carriers by water’? who engage in the foreign 
commerce of the United States, regardless of nationality. 


The petitioners argue that the Board’s information- 
gathering power under Section 21 extends to only such 
information as may be gleaned from records and papers 
kept by regulated carriers within the territorial limits of 
the United States. This would virtually exempt foreign- 
flag carriers from the requirements of Section 21 and 


14“Ocean tramps”, which are not common carriers, are expressly 
exempted from the Act’s coverage. 
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would seriously hamper the Board in effectively carrying 
out its responsibilities under the Shipping Act. 

Petitioners rely upon the language of Section 27 of the 
Shipping Act (46 U.S.C. Section 826) as the basis for their 
argument that the Board cannot call for the filing of copies 
of documents located abroad. Their reasoning is that Sec- 
tion 27 authorizes the Board to subpena the production of 
documents and other evidence ‘‘from any place in the 
United States at any designated place of hearing.’’ Peti- 
tioners construe this language to mean that documents 
abroad are immune from Board subpena. They then con- 
elude that if Section 27 may be so construed, a similar 
limitation should be read into Section 21. Petitioners are 
wrong, because they have misconstrued Section 27. That 
section authorizes the Board to subpena documents located 
abroad. And they are wrong for the further reason that it 
is a complete non sequitur to reason that if Section 27 con- 
tains limiting language, that language should similarly be 
read into Section 21, even though it does not appear in the 
latter section. 


Even under Section 27, the Board is authorized to call 
for the production of documents located abroad. Such is 
the construction placed on a substantially similar statutory 
provision in Securities & Exchange Commission v. Minas 
De Artemisa, 150 F. 2d 215 (C.A. 9, 1945). Section 19(b) 
of the Securities Act of 1933 (15 U.S.C. §77 s (b)), like 
Section 27 of the Shipping Act, provides that the Com- 
mission may by subpena compel the attendance of witnesses 
and the production of documents ‘‘from any place in the 
United States or any territory at any designated place of 
hearing.’’ The Court of Appeals for the Ninth Circuit held 
that the Commission had the power to compel the produc- 
tion of corporate documents located in Mexico. The Court 
reasoned that to hold otherwise would be to create a loop- 
hole for companies incorporated abroad, but doing business 
and selling their securities in the United States. See also 
Societe Internationale v. Rogers, 357 U.S. 197 (1958) (docu- 
ments located in Switzerland); Mines and Metals Corp. v. 
S.E.C., 200 F. 2d 317 (C.A. 9, 1952) (records located in 
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Panama); and U.S. v. Standard Oil Co., New Jersey, 23 
F.R.D. 1 (1958) (documents located throughout the world). 
This reasoning is no less applicable to foreign steamship 
companies engaged in the foreign commerce of the United 
States, and prohibited by the Shipping Act from entering 
into secret agreements and from giving preferences or re- 
bates or observing other discriminatory practices. 

Consequently, the Board’s subpena power under Section 
27 is not limited to only those papers located in the United 
States. The subpena power indubitably reaches papers 
abroad, and since it does, the Board’s powers under Sec- 
tion 21 are a fortiori at least as broad. For, unlike Section 
27, Section 21 contains no language relating to the produc- 
tion of evidence ‘‘from any place in the United States.”’ 
Rather, it extends to any memorandum of any facts and 
transactions. 

There is good reason to construe most broadly the geo- 
graphical scope of Section 21. The foreign commerce regu- 
lated by the Shipping Act spans national boundaries, and 
necessarily involves transactions both in the United States 
and abroad. The Shipping Act would be wholly ineffectual 
if, as petitioners argue, it extended only to records and 
transactions in the United States. The Act regulates or 
prohibits certain types of agreements, rebates, preferences, 
and discriminations, whether accomplished in the United 
States or abroad. If these could be carried out with im- 
punity, so long as they were accomplished or recorded 
abroad instead of in the United States, the regulatory pro- 
visions of the Shipping Act would be an empty gesture. 

It is reasonable to expect that the petitioners would dis- 
pute the Board whether it proceeded under Section 21 or 
Section 27 in its efforts to obtain from them information 
essential to the Act’s administration. For this reason, the 
Board deliberately elected to proceed under Section 21 
rather than Section 27. By doing so, it avoided any con- 
tention by petitioners that Section 27 could be invoked 
only where the Board has formally alleged a violation of 
the Act and set the matter down for hearing. The Board, 
we submit, is under no obligation to allege a violation and 
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order a hearing at this time as a prerequisite to obtaining 
information. The information may first be secured by the 
Board and if a reasonable basis exists the Board may then 
make formal, public allegations of a violation and set the 
matter down for hearing. Certainly there is no requirement 
that the Board should subject the petitioners to a public 
airing of charges and a summons to a hearing at a time 
when there is only a suspicion, however well founded, that 
a violation has occurred. 

The position of the Board is that Section 21 is available 
to it to accomplish the objectives herein sought, and that 
the availability of Section 21 is in no wise diminished 
whether or not Section 27 is available as an alternative 
authority which may be relied on. The existence of the 
two sections is not a needless duplication. At the very least, 
Section 27 is needed as a subpena authority to be invoked 
at the instance of the Board’s staff or a private litigant 
in formal quasi-judicial proceedings, while Section 21 is 
needed as a preliminary investigative instrument to be in- 
voked on the order of the Board for purposes of original 


inquiry. 

The arguments now made by petitioners are not new. 
They have already been considered and rejected by the 
Court of Appeals for the Second Circuit in the Kerr case: 


“‘Next, the petitioners complain that the orders were 
beyond the competence of the Board because they re- 
quired the petitioners to produce copies of contracts 
that were outside the United States. It is to be noted 
in the first place that the orders do not require the 
production of the original ‘memorandums’ of contracts 
with other carriers, but only copies. Even were we to 
assume for argument, which we do not mean to sug- 
gest, that the Board could not have demanded produc- 
tion and inspection of such originals if they were out- 
side the United States, that is not the question before 
us. The investigation was to acquaint the Board with 
what were the practices of carriers engaged in com- 
merce with the United States, and it was essential to 
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that purpose to know what took place outside the 
United States as well as inside. Nobody would argue, 
we should suppose, that oral agreements made in other 
countries could have no effect upon the commerce of 
the United States, which was the subject being investi- 
gated. The Board could not proceed unless it found 
out what were the arrangements between carriers and 
between a carrier and others who took part in its prep- 
arations, no matter where the ‘transactions’ occurred. 
It would be absurd, for example, to hold that the Board 
had no power to examine a witness as to what had 
been agreed abroad, if that was relevant to the terms 
and conditions of the eventual carriage. We can see 
no valid distinction between such an inquiry and the 
production of a copy of the agreement—‘transaction’ 
—in which those concerned formulated their obliga- 
tions. The extent to which the information could be 
forcibly elicited is another matter, not in the least rele- 
vant to whether it may be lawfully demanded. Sections 
27 and 29 provide other procedure, but not necessarily 
to the exclusion of an action under § 15 and § 21. The 
process by which an order is to be enforced is one thing, 
its validity is another.’’ 


B. The Board’s Order Does Not Violate International Law 


No one, we think, would argue that a nation is without 
the right to prescribe the terms and conditions under which 
an individual shall be allowed to engage in that nation’s 
foreign commerce. Nor could it be argued that once such 
terms and conditions are stated, the nation is without the 
power or jurisdiction to enforce them against all who en- 
gage in that commerce. If such conditions are to be effec- 
tive, it is essential that those charged with their enforce- 
ment have the power to obtain information essential to 
such enforcement from all who are subject to the terms 
and conditions. 

The Shipping Act, 1916, establishes conditions under 
which common carriers by water may engage in the foreign 
commerce of the United States. The Board is charged 
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with the responsibility of insuring that the provisions of 
the Shipping Act are complied with. Section 21 grants to 
the Board information-gathering power essential to the 
effective discharge of its responsibilities. Just as the sub- 
stantive conditions of the Act transcend national bound- 
aries, the Section 21 power ancillary thereto is trans- 
national in its scope. It is for the Court to determine the 
legal question whether the Shipping Act has an extraterri- 
torial application. It is for the executive branch of the 
Government to determine whether the assertion of such 
extraterritorial jurisdiction by the United States should be 
abnegated as offensive to other nations. Any protests by 
other nations to this effect must be directed to the execu- 
tive, which is solely responsible for foreign relations. Such 
questions are ‘‘political”’ in nature, and the Courts will not 
consider them. Chicago & Southern Air Lines v. Water- 
man Corp., 333 U.S. 103 (1948); Oetjen v. Central Leather 
Co., 246 U.S. 297 (1918). 

In In Re Investigation of World Arrangements With 
Relation to the Production, etc., of Petroleum, 13 F.R.D. 
280, 283 (1952), the Court had before it a Grand Jury 
application for a subpena duces tecum calling for docu- 
ments from certain foreign as well as domestic oil com- 
panies. In its opinion, the Court considered the impact 
of the controversy on international relations. In rejecting 
the argument of counsel that enforcement of the subpenas 
would have dangerous and far-reaching effects on world 
trade, the Court quoting from Chicago & Southern Air 
Lines v. Waterman Corp., supra, stated the principle gov- 
erning its decision: 


“«. , . the very nature of executive decisions as to 
foreign policy is political, not judicial. Such decisions 
are wholly confided by our Constitution to the political 
departments of the government Executive and Legisla- 
tive. They are delicate, complex and involve large 
elements of prophecy. They are and should be under- 
taken only by those directly responsible to the people 
whose welfare they advance or imperil. They are de- 
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cisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and have long 
been held to belong in the domain of political power 
not subject to judicial intrusion or inquiry.’’ 


All of petitioners’ arguments to the contrary are either 
without relevance to this case or are, at the very least, 
premature. Petitioners cite a number of authorities * in 
support of the general principle that the laws and regula- 
tions of one country cannot be extended so as to bind for- 
eign nationals resident within the territory of a foreign 
country. 

Petitioners have completely overlooked the fact that this 
general principle is subject to numerous exceptions and 
qualifications. Thus, it is now well settled that the prin- 
ciple does not apply in those cases involving the extra- 
territorial application of the antitrust laws,’* to which the 
instant case is analogous. 


In United States v. Aluminum Co. of America, et al., 
148 F. 2d 416, 443 (1945), Judge Hand expressed the appli- 
eable principles in these words: 


“it is settled law... that any state may impose 
liabilities, even upon persons not within its allegiance, 
for conduct outside its borders that has consequences 
within its borders which the state reprehends; and 
these liabilities other states will ordinarily recognize. 
Strassheim v. Daily, 221 U.S. 280, 284, 285; Lamar v. 
U.S. 240 U.S. 60, 65, 66; Ford v. U.S., 273 U.S. 593, 
620, 621; Restatement, Conflicts § 65.”’ 


15 Story, Conflict of Laws (8th Ed. 1883) § 20; Wheaton, Inter- 
national Law (5th Ed. 1916) 131; 1 Hyde, International Law (1945) 
733; 1 Oppenheim, International Law (7th Ed. 1948) §§ 143, 147, 
205; 2 Moore, International Law Digest (1906) § 200. Without 
attempting to discuss at length the applicability of the principles 
stated, we submit that there is some question as to validity of these 
authorities today. 


16 See Report of the Attorney General’s Committee on the Anti- 
trust Law (1955) pp. 66-76—and cases cited therein. 
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Tf ‘‘other states”’ are not willing to recognize those ‘‘lia- 
bilities’, their protests should be directed to the Executive. 

Petitioners also argue that the Board should not ‘‘order 
the doing of acts outside its territory.’’ This argument 
is no doubt bottomed upon the supposed impracticability 
of enforcing such an order. It is recognized that questions 
of enforcement may arise if any of the respondents to the 
Board’s order fail to comply. But this is a separate ques- 
tion as to which the Court of Appeals for the Second Cir- 
cuit, in the Kerr case, pointed out that, ‘‘The process by 
which an order is to be enforced is one thing, its validity 
is another.”’ 


IV. The Board’s Denial of Petitioners’ Motions to Clarify, 
Amend or Cancel the Order Did Not Involve an Abuse 
of the Board’s Authority. 


Petitioners finally argue that the Board abused its au- 
thority in the manner in which it denied a number of peti- 
tions in which petitioners asked for reconsideration of the 
order. While somewhat obscure, petitioners’ argument ap- 
pears to be that they were denied a procedural step to 
which they feel they were somehow entitled. 

If petitioners are arguing that they were entitled to a 
hearing antecedent to the entry of a section 21 order, they 
will search in vain for any statutory provision to support 
this argument. Petitioners attempt to liken the entry of 
the instant order to a rule-making proceeding, and con- 
clude somehow that for this reason a hearing should have 
been granted. Without going into the question whether 
a hearing is necessary in a rule-making proceeding, we 
submit that the simple answer is that the Board’s demand 
for information is not the formulation of a rule. Peti- 
tioners themselves implicitly admit this by their own in- 
sistence in other portions of their argument, that the 
Board’s order is substantially the same as a subpena duces 
tecum. The Board’s order cannot be at the same time a 
subpena and a rule. 

To support their contention that a hearing or exparte 
findings were necessary, petitioners cite Securities & Ex- 
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change Commission v. Chenery Corporation, 318 U.S. 80 
(1943) ; Securities d Exchange Commission v. Chenery Cor- 
poration, 332 U.S. 194 (1947) ; and Phelps Dodge Corpora- 
tion v. National Labor Relations Board, 313 U.S. 177 (1941). 

In the two Chenery cases, supra, the Supreme Court was 
reviewing the validity of a Securities & Exchange Com- 
mission order granting approval of a contested plan for 
the reorganization of registered holding company. And 
in the Phelps-Dodge case, supra, the Court had before it 
an order of the National Labor Relations Board condem- 
ing as an unfair labor practice an employer’s refusal to 
hire employees solely because of their affiliations with a 
labor union. In each case, the Supreme Court emphasized 
the necessity for a clear statement of the reasons under- 
lying the agency actions under review, but those agency 
actions cannot fairly be likened to the instant Board orders. 
The former were formal adjudications of substantive 
rights; the latter are purely preliminary, information- 
seeking demands, altering none of the petitioners’ substan- 
tive rights or liabilities. And the denial of a petition for 
reconsideration of such a preliminary demand a fortiori 
requires no discursive explanation of agency reasoning. 

Petitioners also make the unsupported assertion that 
the Board gave no serious consideration to petitioners’ 
motions. There is no basis to this statement. In keeping 
with its desire to proceed with its inquiry, the Board gave 
prompt consideration to the contentions in the petitions, 
and, as did the Court of Appeals for the Second circuit 
in the Kerr case, found them to be without merit.” 


17Many of the petitioners so denied were identical with other 
petitions filed by the same attorney, the only difference being the 
name of the carrier for whom they were filed. 
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Part II 
ARGUMENT 


I. The Supplementary Briefs on “Local Foreign Law” and 
the Effect of the Board’s Order Upon Petitioners Allegedly 
No Longer in the Foreign Trade of the United States Do 
Not Present Questions Which Can Presently Be Resolved 
by This Court. 


In this section of the brief, we deal with two supple- 
mentary briefs which have been filed by certain of the 
petitioners relating to the special problems they contend 
preclude their compliance with the Board’s order. We 
shall discuss first the brief filed in cases Nos. 15,801, 15,807, 
and 15,838, on behalf of the Prince Line, Ltd. (in Nos. 
15,801 and 15,838) and Compania Espanola de Navegacion 
Maritima, S.A. (in case No. 15,807). These petitioners 
claim that as of April 13, 1960, the date when the Board’s 
order was served, neither petitioner was a ‘‘common car- 
rier by water’’ subject to the Shipping Act, 1916, and con- 
sequently the Board had no jurisdiction, under Section 21 
of the Shipping Act, 46 U.S.C. 820, to order them to sub- 
mit any reports or other information. Second, we treat 
the brief filed in cases Nos. 15,800, 15,801, 15,802, 15,808, 
15,838, 15,857, 15,901, and 15,938 on behalf of certain 
Netherlands and Yugoslav shipping lines listed in the ap- 
pendix to that brief, contending that in view of certain 
domestic laws of the Netherlands and Yugoslavia the 
Board’s order cannot or should not be enforced with respect 
to these petitioners. As we show below, neither of these 
contentions need be or should be passed on by the Court 
at this stage of the litigation. 

A. As indicated above, Prince Line and Compania Es- 
panola claim that as of the time of the Board’s order they 
had terminated their United States service (the Prince 
Line allegedly on February 4, 1960, Compania Espanola 
in November 1959) and thus were not at the time of the 
Board’s order common carriers ‘‘engaged in the transpor- 
tation by water of passengers or property between the 
United States * * * and a foreign country whether in the 
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import or export trade’’ (46 U.S.C. 801). Since these 
allegations were not the subject of any pleading before 
the Board, the Board has no information as to the validity 
of the statements, nor are they supported in this Court 
by any affidavit or detailed statement of fact. Assuming 
arguendo (and this is a question which neither the Board 
nor the courts have ever been called upon to con- 
sider), that petitioners’ argument would be sound if they 
had permanently terminated their participation in the 
trade, it is obvious that the question as to whether a com- 
mon carrier is engaged in transportation by water in for- 
eign commerce cannot be resolved solely in terms of whether 
it happened to have any ships plying, or capable of plying, 
such trade on any particular date. In the absence of any 
factual record, however, it is impossible to know whether 
the alleged terminations of United States service were 
permanent rather than seasonal, or otherwise indefinite, 
or any of the other facts which might be relevant to a 
determination to the Board’s jurisdiction. 

It is equally clear that this Court, which is an appellate 
court of limited jurisdiction, is not the appropriate forum 
in which to determine these factual questions which neces- 
sarily underlie any resolution of the legal argument which 
the petitioners have made. Accordingly, we believe that, 
assuming the Court otherwise upholds the Board’s order, 
it can*® and should resolve this particular question by 


18 We do not think in the circumstances presented here that resort 
to the procedure set out in section 7(b) of the Judicial Review Act 
of 1950, 5 U.S.C. 1037(b), which would involve transfer of the matter 
to an appropriate district court for resolution, is either required or 
advisable. The order was directed to Prince and Compania Espanola 
as companies in the foreign trade of the United States, and the ques- 
tion raised here is not as to the legal validity of the order as written 
but whether these two lines as a matter of fact fall within the 
category covered by the order. This is the type of question which 
would normally be handled either by way of response before the 
Board or as a defense to a subsequent enforcement proceeding and 
we do not believe it was the purpose of Section 7(b) of the Judicial 
Review Act to allow parties to avoid the primary jurisdiction of the 
Board by raising the matter for the first time in a petition for review 
of the Board’s order. 
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directing that these special pleas in bar be made initially 
to the Board by way of response to its order. This would 
not only give the Board the opportunity to pass upon a 
challenge to its jurisdiction in the light of an adequate 
factual record prior to raising such question upon petition 
for review, but to determine the extent to which the sub- 
missions of information from the other lines may not have 
obviated the necessity for resolving any remaining legal 
question. 

B. The supplementary brief as to local foreign law pre- 
sents a somewhat analogous problem. The contention made 
therein is that Article 218 of the Criminal Code of the 
Federal People’s Republic of Yugoslavia and Section 39 
of the Netherlands Economie Competition Law prohibit 
its citizens from disclosing the information required by 
the challenged order of the Board. Accepting as accurate 
the translations of these laws set out in the supplementary 
brief, we have grave doubts as to whether they are appli- 
cable to the Board’s inquiry. Thus, the Yugoslavian law 
relates to any ‘‘factory secret, a secret of production or 
generally a business secret,’ and it is far from clear 
whether all or in fact any of the information required 
by the Board’s order falls within any of these categories. 
The supplementary brief quotes a portion of a sentence 
from a ‘protest’? filed by the Charge d’Affaires ad interim 
of the Yugoslavian Embassy with the Secretary of State 
on July 21, 1960, but this document, which we have lodged 
with the Court, does not even mention Section 218 of the 
Yugoslavian Criminal Code or any other domestic statute 
of the People’s Republic of Yugoslavia.’® Similarly, the 


19 The language cited in the supplemental brief (p. 3) relates to 
an entirely different question. The complete paragraph reads: 


“The Charge d’Affaires ad interim of the Embassy of the 
Federal People’s Republic of Yugoslavia has the honor to state 
that the above mentioned shipping enterprises have no offices 
within the United States, but are represented by the Crossocean 
Shipping Company, 17 Battery Place, New York, New York, a 
gencral shipping agent. Therefore, he considers the above Order 
of the Federal Maritime Board wide in scope that goes beyond 
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Netherlands Economie Competition ‘Law merely forbids 
compliance with ‘‘measures or decisions taken by another 
State and relating to competitive arrangements, concen- 
trations of economic power or conduct in restraint of com- 
petition,’’ and it is far from clear whether this covers or is 
intended to cover a mere request for information which 
does not involve the taking of any action relating to any 
agreement that the Netherlands companies may have en- 
tered into. In this respect, the note filed by the Nether- 
lands government and lodged with this Court similarly does 
not refer to any provision of Dutch law which would make 
compliance illegal, and in fact contains nothing bearing 
on the problem except for a vague statement that ‘‘the 
Netherlands Government would be unable to accept juris- 
diction of a United States court or agency in this matter 
and reserves its right to hold its own laws applicable.’’ * 

But this Court need not, and under controlling decisions 
should not, consider these questions at this time. For it 
has been uniformly held that before a court will attempt 
to adjudicate such a claim set up in bar to a request for 


information by the United States or one of its agencies, 
the foreign corporation making the plea will be required 
to make a good faith attempt to obtain a waiver of any 
restrictions in the law of its country which might other- 
wise inhibit its compliance with the request for informa- 
tion. See United States v. Standard Oil Co. (N.J.), 28 
F.R.D. 1 (S.D.N.Y., 1958); In re Investigation of World 


the limits of the United States jurisdiction and requests that the 
order under Section 21 issues to the Yugoslav Shipping Enter- 
prises on April 11, 1960, be withdrawn.” 
20J¢ should be noted that both the Netherlands and Yugoslav 
governments have treaties of commerce and friendship with the 
United States which appear to subject their nationals to the law of 
this country to the extent that they are engaged in trade or commerce 
in the United States. See Netherlands, Friendship Commerce and 
Navigation (1957), Art. VII, Sec. 2; Protocol, par. 7, 8 U.S.T. 
2053-54, 2087; Servia, Convention of Commerce and Navigation 
(1881), Art. 1, 22 Stat. 963, which is still in force between the United 
States and the People’s Republic of Yugoslavia. See Treaties in 
Force, Dep’t of State Pub. No. 6959 (1960), p. 193. 
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Arrangements, 13 F.R.D. 280 (D.C.D.C., 1952) ; Securities 
and Exchange Commission v. Minas de Artemisa, 150 F. 2d 
215 (C.A. 9, 1954); and the Interhandle litigation, Societe 
Internationale etc. v. McGranery, 111 F. Supp. 435 (D.C. 
D.C., 1953), affirmed sub. nom. Societe Internationale etc. 
v. Brownell, 96 U.S. App. D.C. 232, 225 F. 2d 532 (1955), 
certiorari denied 350 U.S. 937 (1956); Societe Interna- 
tionale etc. v. Brownell, 100 U.S. App. D.C. 148, 149, 243 
F. 2d 254, 255 (1957), reversed on other grounds sub. nom. 
Societe Internationale etc. v. Rogers, 357 U.S. 197 (1957). 
This procedure is particularly applicable in the cireum- 
stances such as those involved here where both of the 
foreign statutes cited expressly contain within themselves 
provisions for general or special exemption from their 
prohibitions, 

As the cases we have cited make clear under the pro- 
eedure which the courts have adopted for dealing with 
this problem, a claim based upon foreign law will not be 
considered in the absence of a showing that defendants 
had made a good faith attempt from their governments to 
secure authority to comply with the request for informa- 
tion. Moreover, if such attempt proves unsuccessful, the 
courts will at the request of the Government hold hear- 
ings to determine the nature of the attempts to secure any 
necessary waivers in order to insure that all possible 
action which might have been taken to comply with the 
request for information has in fact been taken. Only 
after such procedures have been complied with have the 
courts decided in circumstances where full compliance has 
still not been achieved what further action, if any, was in- 
dicated. And almost without exception the result of this 
procedure has been that a considerable amount of infor- 
mation has in fact been made available without any neces- 
sity for the court to reach any determination as to the 
binding effect of the foreign law. See, e.g., Societe Inter- 
nationale v. Rogers, supra, 357 U.S, at 202. 

In view of the above, it is submitted that the foreign 
law problem should be resolved by the Court at this time 
in the same manner as we have suggested with respect 


6, 1960, this Court ordered that the second petition be con- 
solidated with the first. 

Italian Line, Case No. 15,825. Based on information 
indicating possible unfiled agreements between certain 
carriers in the homebound trade from ports on the West 
Coast of Italy to U.S. North Atlantie ports, and indica- 
tions of certain discriminatory practices by such carriers, 
the Board, on February 26, 1960, entered orders pursuant 
to Section 21. The orders directed to the West Coast of 
Italy, Sicilian and Atlantic Ports/North Atlantic Range 
Conference (W.I.N.A.C.) and its member steamship lines, 
required that they submit documents relevant to the sus- 
pected agreements and practices. 

On May 20, 1960, petitioner filed a motion to cancel the 
order. On June 2, 1960, the Board denied the motion, ex- 
tending the time for compliance to June 17, 1960. 

On June 14, 1960, petitioner filed its suit for review in 
this Court, and on June 24, 1960, the Court stayed the 
effectiveness of the Board’s order pending completion of 
judicial review of the order or until further order of this 
Court. 

Anglo Canadian, Case No. 15,824. On February 26, 1960, 
the Board pursuant to its authority under Section 21 en- 
tered an order requiring the Pacific Coast European Con- 
ference and its member lines to submit certain documents. 
The documents called for are relevant to an inquiry into 
the practices of the Conference in admitting an applicant 
line to membership. Information before the Board indi- 
cates that such practices were in violation of the procedures 
permitted under the organic agreement of the Conference. 

On April 28, 1960, petitioners filed with the Board a 
motion to cancel the Board’s order, and on May 17, 1960, 
the Board denied the motion by order which gave peti- 
tioners until June 17, 1960, to comply with the Board’s 
demands. 

On June 14, 1960, petitioners filed for review of the order 
by this Court, and on June 24, 1960, this Court ordered the 
effectiveness of the order stayed pending completion of 
judicial review. 
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ARGUMENT 


Introduction 


Respondents have heretofore filed their brief in Nos. 
15756 and 15757, Hellenic Lines, Ltd. and Scindia Steam 
Navigation Co., Ltd. We respectfully invite the Court’s 
attention to that brief as a full statement of the Govern- 
ment’s position with respect to the so-called ‘‘special 
order’’ cases, or the Category II cases as designated in 
the Court’s prehearing order of October 11, 1960. 

However, pursuant to the said prehearing order peti- 
tioners in Anglo Canadian Shipping Co., Ltd. (No. 15824), 
“<Italia’’ Societa per Azioni de Navigazione—Genoa (Ital- 
ian Line) (No. 15825), and Pacific/West Coast of South 
American Conference (Nos. 15870 and 15952) have filed 
an additional brief as to the ‘‘special orders’’ under re- 
view in those cases. This additional brief is for the most 
part repetitive of the brief already filed by petitioners in 
Hellenic and Scindia, and for this reason out of harmony 


with the directive laid down by the Court at pp. 15-16 of 
its prehearing order. The purpose of the discussion here 
in this Part III of the Government’s brief is to discuss 
very briefly those few points in the additional ‘‘special 
order’’ brief which warrant any comment. 


1. The basic contention of petitioners is that the Board’s 
order does not give them adequate ‘‘notice’’ of the de- 
mands made upon them. Without ever stating their rea- 
soning with complete clarity, petitioners seem to be saying 
that (a) the orders’ statement of purpose does not afford 
a sufficient standard to determine the relevance of the 
information demanded; (b) the orders’ demands are not 
clear enough to be complied with; and (c) the orders’ 
demands are unreasonably burdensome. 

Each of these points has already been argued at length 
in the briefs of the other petitioners, and answered else- 
where in this brief and our earlier-filed Scindia brief. The 
only novel point advanced by these petitioners is their 
reliance on Watkins v. United States, 354 U.S. 178 (1957). 
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Little needs to be said to establish that the Watkins case 
is wholly unlike the instant case. In Watkins, the witness 
was apprised of nothing that could afford him a standard of 
relevance by which to choose whether to answer or not. 
The only such standard available to the witness was the 
House Resolution authorizing the formation of the Com- 
mittee before which he had been called, and the Supreme 
Court characterized this as follows: ‘‘It would be difficult 
to imagine a less explicit authorizing resolution.’’ 354 
U.S. at page 202. Here, the standard of relevance is the 
Shipping Act, a clearly delimited grant of regulatory au- 
thority over specified types of activity by specified classes 
of persons. Moreover, in Watkins, the issue involved 
sensitive, personal rights of a private individual; while 
the instant inquiry involves corporations, which ‘‘can 
claim no equality with individuals in the enjoyment of 
the right of privacy.’’? Kerr S.S. Co. v. United States, Nos. 
26334 and 26429, decided October 31, 1960, quoting from 
United States v. Morton Salt, 338 U.S. 632, 652 (1950). 
These petitioners also rely on United States v. St. Regis 
Paper Co., 181 F. Supp. 862, 866 (1960) for the proposi- 
tion that the Board’s order is penal and therefore should 
be ‘‘so crystal clear as to leave no room for confusion.’’ 
But in St. Regis, the Government was seeking not only 
compliance, but was also asking for the imposition of a 
penalty, against a defendant which had refused to answer 
demands for certain information. In these circumstances, 
the Court found some of the questions too vague for en- 
forcement, while requiring compliance with others. As 
an example of the questions on which the Government 
was denied enforcement, the Court cited the following: 


‘‘Describe any changes in the character and scope 
of Superior’s operations since St. Regis acquired con- 
trol of the company.”’ 


Nothing in the section 21 orders before this Court is com- 
parable to that question. 

2. The petitioners further contend that the Board has 
no right to investigate practices of foreign lines which 
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oceur outside the United States and which have no con- 
sequences upon the commerce of the United States. They 
go on to say that in the present case it seems inconceivable 
that freight adjustments made by Italian Line to Italian 
shippers in Italy have any effect whatsoever upon the com- 
merce of the United States. 

Obviously, ‘‘freight adjustments’? in the nature of re- 
bates or special concessions to shippers and consignees of 
freight moving between the United States and Italy have 
a most direct and deleterious effect on the commerce of 
the United States, and lie in fact at the very heart of the 
Shipping Act’s regulatory purpose. The Act would be a 
lesson in futility if it prohibits only rebates accomplished 
in the United States, but not those accomplished overseas. 

It begs the question for petitioners to suggest that such 
“freight adjustments’? may have ‘‘no consequences under 
the commerce of the United States.’? The Board’s search 
for information is expressly limited to transactions in the 
commerce of the United States; it has not asked for ree- 
ords of any transactions relating to shipments outside of 
such commerce. And as to such transactions, it is for the 
Board, rather than petitioners to determine whether they 
have any regulatory consequences. The purposes of Con- 
gress’ regulatory enactment would be ill served if peti- 
tioners could avoid disclosure of the questioned trans- 
actions by their mere assertion that their ‘‘freight adjust- 
ments’? with respect to cargo to and from the United 
States ‘‘have no consequences upon the commerce of the 
United States.”’ 
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Part IV 


Some Petitioners are Barred by the Statute of Limitations. 
Moreover, They Were Not Entitled To Stays Either as Petition- 
ers or Intervenors."* 


The governing statute in these cases is the Review Act 
of 1950, which provides in ¢ 4 as follows (5 U.S.C. 1034): 


“Any party aggrieved by a final order reviewable 
under this chapter may, within 60 days after entry of 
such order, file in the court of appeals wherein venue 
* * lies, a petition for review of such order * °.” 
(Emphasis supplied.) 


This provision is, of course, jurisdictional and its re- 
quirements must be satisfied. It affects the companies who 
are the petitioners in nine of the 52 cases pending in this 
Court, inasmuch as they failed to file suit within 60 days 
after service of the Board’s section 21 order. Nine of these 
petitioners are before the Court in the additional professed 
role of an intervenor in someone else’s section 21 lawsuit, 
as are three other companies who have not themselves filed 
a petition for review. 

The problem of time-bar in some of the instant 52 cases 
filed in this Court was first raised by the Court itself at an 
oral argument on June 23, 1960, even before Board counsel 
had had an opportunity to complete their analysis of the 
numerous petitions. Thereafter the Board filed motions 
to dismiss certain of the petitions as time-barred, and filed 
objections to the attempted interventions as being a device 
which ‘‘parties aggrieved’’ were employing to circumvent 
the 60-day statute of limitations. However, the Court ulti- 
mately concluded to reserve its review and determination 
of all such issues until the section 21 cases were heard on 
their merits. The Board accordingly herewith renews its 
objections and requests dismissal of all petitions listed in 
column (c) of the table set forth below, and further requests, 


21 The argument in this Part IV is advanced by the Board, but not 
by the United States. 
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with respect to all notices or petitions of intervention listed 
in column (h) thereof, that the relief sought continue to 
be limited, as at present, to the lodging of briefs. The 
Board believes, moreover, that the stays pending decision 
on these issues which were granted most of the companies 
should now be vacated by the Court. 

The table on the succeeding pages was compiled to show 
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the Court more readily precisely what is involved in this 
matter. Some significant points which it reflects are as 
follows: 


(1) The petitions for review were filed anywhere from 
14 to 87 days after the 60-day judicial review period pro- 
vided by the Review Act of 1950 had expired (see column 
(e) of the table). 

(2) Although the companies rely on motions for recon- 
sideration which they submitted to the Board, as serving 
to toll the 60-day limitation for judicial review, the fact is 
that in 15 of the 16 instances covered by the table no timely 
motion for reconsideration was filed with the Board. This 
includes the five instances where no reconsideration mo- 
tion at all has ever been filed with the Board (see column 
(f) and Note 5 of the table). Only Anglo Canadian Ship- 
ping Co. and its copetitioners filed for reconsideration 
within the 30 days allowed by the Board’s Rules.” The 
filings made by the rest of the companies exceeded this 
30-day period by anywhere from 31 to 64 days, as shown 
in column (g) of the table. 

(3) The 12 companies who are also attempting to obtain 
relief as intervenors in someone else’s lawsuit, resorted to 
the device of intervention anywhere from 25 to 92 days 
after expiration of the 60-day period in which they, as 


22 Rules 16(b), (c) and (d) of the Board’s Rules of Practice and 
Procedure (18 F.R. 3726) provide in pertinent part: 


“(b) Petition for reopening. A petition for reopening for the 
purpose of reargument, reconsideration, or to take further evi- 
dence shall be made in writing, shall state the grounds relied 


upon, * * * 


“(¢) Stay of rule or order. No petition for reopening or 
allowance thereof, except by special order of the Board, shall 
operate as a stay of any rule or order entered by the Board, 
except that pending judicial review, and where it finds that 
justice so requires, the Board may postpone the effective date 
of any action taken by it. 

“(d) Time for filing petition to reopen. Except for good 
cause shown, and upon leave granted, petition to reopen under 
rule 16(b) shall be filed with the Board within thirty (30) days 
after the date of service of the Board’s final decision or order 
in the proceeding, * * * .” 
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“‘parties aggrieved’’, should have filed their own petitions 
for review. Although at that time they obviously (and 
correctly) believed they no longer could institute suit on 
their own behalf, they did, at an even later date neverthe- 
less file such a suit, basing such filing on the Board’s 
action in denying the untimely motions which they severally 
had submitted to it. Thus this group, altogether out of 
court to begin with, through neglect or because they ac- 
cepted the Board’s section 21 order, has since engaged in 
tardy maneuvering on a wholesale scale and by dint thereof 
now stand before this Court professing the legal right to 
attack the section 21 order on not one but two fronts and 
further to enjoy interim injunctive relief the same as any 
petitioner who acted with the required promptitude to pre- 
serve his rights. 

The Board is cognizant of this Court’s recent decision 
(October 27, 1960) in the case of Outland et al. v. Civil 
Aeronautics Board, No. 15489. Therein this Court, ac- 
knowledging a direct conflict with holdings of the Ninth 
Cireuit, stated (slip opinion, pp. 5,6,7): 


‘‘Both petitioner and the [Civil Aeronautics] Board 
contend that a petition for judicial review of a Board 
order may be filed within 60 days after denial of a 
timely petition for reconsideration of the initial order. 


* * * * * 


“‘Thus, while we have sub silentio indicated, since 
the passage of the Administrative Procedure Act, that 
a timely petition for reconsideration tolls the 60 day 
period for filing a petition for judicial Teview, we 


*3 The intervenors changed their view of their right to institute 
their own suit because of the brief which the Department of Justice 
filed in this Court on July 13, 1960 in oppositon to the Board’s 
motion to dismiss the Anglo Canadian and “Italia” petitions (Nos. 
15824 and 15825) as time-barred. Therein Justice took the position 
that a motion for reconsideration to the agency tolled the 60-day 
judicial review period. The intervenors, however, ignored the fact 
that this position apparently presupposes the filing of a timely 
motion to the agency. 
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yield to the Board’s urging to declare unequivocally 
what we have heretofore implied. 


* * * * * 


‘We hold that when a motion for rehearing is made, 
the time for filing a petition for judicial review does 
not begin to run until the motion for rehearing is acted 
upon by the Board.”’ 


Doubtless, it will be urged that the Outland decision is 
dispositive of the questions presented here. It clearly is 
not. The decision was expressly predicated upon the exist- 
ence of a ‘‘timely petition for reconsideration’’, whereas 
in 15 of the 16 instances involved here, as shown in the 
foregoing table, the companies filed no timely petition for 
reconsideration. Indeed, the extent of the companies’ 
neglect in this regard was such that even the period for 
judicial review had expired as of the time they got around 
to filing their motions with the Board. 

While Outland and its antecedents in this Court place 
great weight on the desirability of exhausting administra- 
tive remedies, nothing in those decisions suggests that a 
party aggrieved may pursue his administrative recourse in 
his own good time. Nor may an agency prolong the statute 
of limitations for the unseasonable petitioner through in- 
advertent failure to invoke its own time limitation. Stat- 
utes of limitations are declarations of legislative policy, 
founded on the public interest in the prompt and orderly 
termination of cases and controversies. They are manda- 
tory thereto and, in order that the Court may more con- 
veniently review the matter at this time, have reproduced 
said briefs in the Appendix to the instant brief. 

We should here note that the Outland case involved a 
judicial review provision which seems to us far more liberal 
in respect of time-bar than the Review Act of 1950, which 
controls the instant litigation. The statute in Outland (49 
U.S.C. 1486(a)) makes judicially reviewable within 60 days 
‘any order, affirmative or negative’’ of the CAB, so that 
a CAB order denying reconsideration apparently is itself 


65 


reviewable within 60 days from service. That statute also 
permits the Court to enlarge the 60-day period ‘‘upon @ 
showing of reasonable grounds for failure to file’? within 
the 60 days. Section 4 of the Review Act contains no such 
provisions. It does not thus automatically prolong, or 
allow the revival of, the period within which suit may be 
brought. It makes reviewable only ‘‘a final order’’. The 
date of service of that order is the specified, and the only, 
starting point for computing the 60-day period for filing a 
suit. In this connection, it should also be noted that the 
Board’s Rule 16(c), quoted in Fn.22 supra, is in complete 
harmony with the Review Act and in opposition to the 
philosophy underlying Outland. The rule expressly pro- 
vides that neither a petition to reopen (which by definition 
includes a motion for reconsideration) nor the allowance 
of such petition, ‘‘shall operate as a stay of any rule or 
order entered by the Board’’. These limitations are juris- 
dictional, and their effectiveness cannot be made to depend 
upon whim or accident, as would be true here unless these 
petitions are dismissed. Obviously, therefore, the petitions 
should be dismissed for want of jurisdiction. 

The case of Anglo Canadian Shipping Co., et al. (No. 
15824) involves the one instance covered by the table in 
which, by reason of a seasonable motion to the Board, it 
may be argued that Outland controls. As to that, the Board 
respectfully submits that this Court should reexamine the 
Outland decision with a view to reaching a result in har- 
mony with the Ninth Circuit. We urge this not only because 
we think the Court has erred, but also because of the unique 
situation in Outland. The case was decided with both par- 
ties to the litigation advocating the result the Court reached, 
and without presentation of the opposite point of view, at 
least by an advocate thereof. Manifestly, the question is 
an important one in the administrative law process, and 
it ought to be reexamined and determined in the light of 
the many arguments which support the opposite point of 
view, as fully developed by a real proponent thereof. 

The Board is such a proponent and has, in two briefs in 
support of its motions to dismiss the Anglo Canadian and 
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-“Ttalia’’ petitions (Nos. 15824 and 15825), fully developed 
the opposite point of view. These briefs in typewritten 
form were filed with the Court prior to the Outland decision 
but they have not as yet been considered by the Court. We 
respectfully invite attention thereto. 

Since all of the petitions for review shown in the table 
were filed after expiration of the mandatory period of 
limitations, we submit that the Court lacked jurisdiction 
for any purpose including the granting to these petitioners 
of affirmative relief in the form of a stay of the Board’s 
orders. The stays therefore should be vacated nunc pro 
tunc. Moreover, the stays which the Court also granted 
most of these companies in connection with their interven- 
tion attempts should be similarly vacated. In its objec- 
tions filed at the time the interventions were first attempted, 
to which attention is invited, the Board pointed out that 
the would-be intervenors were masquerading as such in a 
belated effort to obtain a stay. We said that they were in 
fact ‘‘parties aggrieved’’ within the meaning of section 4 
of the Review Act, and they themselves later proved this 
by filing their own petitions for review. Their petitions 
in their true role as ‘‘parties aggrieved’’ have no legal 
basis, nor have the stays they received in connection with 
such petitions. 

Their interventions are likewise without legal basis to 
the extent they have been used as a device for obtaining 
affirmative relief in the form of a stay. The Review Act 
in section 9(b) authorizes a ‘‘petitioner’’ for judicial re- 
view of an agency order to apply for a stay, but there is 
nothing in that provision or elsewhere in the Act which 
furnishes any warrant for granting an intervenor a stay. 
The reason is that there are fundamental differences be- 
tween the rights, obligations and roles of a moving party 
to a controversy and one who is merely an intervenor 
therein. The main purpose of the subterfuge and maneu- 
vering in which the would-be intervenors have engaged has 
been to obliterate these differences. We respectfully sub- 
mit that it was error to reward their efforts with stays of 
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the Board’s orders, and the stays should be withdrawn 
nune pro tune. 
CONCLUSION 


These petitions present a challenge to the Board’s power 
which would thwart the accomplishment of its regulatory 
responsibilities at the very threshold. If their contentions 
were to prevail, the public interest would be seriously af- 
fected. 

The Government respectfully submits that this Court, 
as did the United States Court of Appeals for the Second 
Cireuit in Kerr, should affirm the instant exercise by the 
Board of the powers clearly vested in it by Section 21, 
Shipping Act, 1916. 


Respectfully submitted, 


James L. PIMPER 
General Counsel 
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Assistant Attorney Epwarp APTAKER 


General Assistant General 
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APPENDIX 


Unrrep States Court or APPEALS FOR THE District oF 
Cotumsia Cigcuir 


No. 15824 


Ancio Canapian Surpprinc Company, LIMIrveED, ET AL., 
PETITIONERS, 


v. 
Unirep STATES, ET AL., RESPONDENTS 
No. 15825 


‘Trauia’’? Socreta Per Aziont Dr NavicazionE—GENOA 
(Irauian LinE), PETITIONERS, 


v. 
Unitep STATES, ET AL., RESPONDENTS 


Morton ro Dismiss Petitions ror WANT OF JURISDICTION 


The Federal Maritime Board, respondent in these cases, 
moves that the Petitions for Review of an Order of the 
Federal Maritime Board, filed June 14, 1960, be dismissed 
for want of jurisdiction. In support of said motion, the 
Board respectfully invites the Court’s attention to the 
following points and authorities. 


IntRopuctoryY STATEMENT 
The Anglo Canadian Case (No. 15824) 


The order of the Federal Maritime Board (hereinafter 
the Board) review of which is sought by petitioners in 
No. 15824 was served on petitioners April 1, 1960. On 
April 28, 1960, petitioners filed with the Board a ‘‘Motion 
to Cancel’’ the order, which motion was denied by the 
Board May 18, 1960. On June 14, 1960, petitioners filed 
the instant petitions seeking judicial review of the Board’s 
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order of April 1, 1960. Thus, the petition for review of 
the Board’s order was filed seventy-five days after service 
of the order on the petitioners, but less than sixty days 
after the Board’s denial of petitioners’ motion to cancel 
the order. 


The ‘‘Italia’’ Case (No. 15825) 


The order of the Board under review in No. 15825 was 
served on petitioners March 9, 1960. On May 20, 1960, peti- 
tioners filed with the Board a ‘‘Motion to Cancel’’ the 
order, which motion was denied by the Board June 2, 1960. 
On June 14, 1960, petitioners filed the instant petition 
seeking judicial review of the Board’s order of March 9, 
1960. Thus, the petition for review of the Board’s order 
was filed ninety-seven days after service of the order on 
petitioners, but less than sixty days after the Board’s 
denial of petitioners’ motion to cancel the order. 


Pornts aND AUTHORITIES 1x Support oF Motion To DisMIss 


The question presented herein is whether an order of 
the Board, otherwise final, is deprived of its finality by 
the filing of a petition for reconsideration or rehearing.’ 
Stated otherwise, the question here is whether the filing of 
such a petition tolls the running of the sixty-day period 
for seeking judicial review of final orders of the Board, 
as prescribed by section 4 of the Review Act of 1950 (5 
U.S.C. section 1034). This sixty-day limitation is juris- 
dictional. 

Section 4 of the Review Act provides in relevant part: 


“Any party aggrieved by a final order reviewable 
under this chapter may, within 60 days after entry of 
such order, file in the court of appeals wherein venue 
as prescribed by section 1033 of this title lies, a peti- 
tion for review of such order. .. .”’ 


1 Although petitoners styled their papers “Motion to Cancel,” 
their gist was that of a petition for reconsideration. They are treated 
as such for the purposes of this motion to dismiss. 
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order of April 1, 1960. Thus, the petition for review of 
the Board’s order was filed seventy-five days after service 
of the order on the petitioners, but less than sixty days 
after the Board’s denial of petitioners’ motion to cancel 
the order. 


The ‘‘Italia’’ Case (No. 15825) 


The order of the Board under review in No. 15825 was 
served on petitioners March 9, 1960. On May 20, 1960, peti- 
tioners filed with the Board a ‘‘Motion to Cancel’’ the 
order, which motion was denied by the Board June 2, 1960. 
On June 14, 1960, petitioners filed the instant petition 
seeking judicial review of the Board’s order of March 9, 
1960. Thus, the petition for review of the Board’s order 
was filed ninety-seven days after service of the order on 
petitioners, but less than sixty days after the Board’s 
denial of petitioners’ motion to cancel the order. 


Porxts anp AUTHORITIES Iv Support oF Motion To DisMIss 


The question presented herein is whether an order of 
the Board, otherwise final, is deprived of its finality by 
the filing of a petition for reconsideration or rehearing.’ 
Stated otherwise, the question here is whether the filing of 
such a petition tolls the running of the sixty-day period 
for seeking judicial review of final orders of the Board, 
as prescribed by section 4 of the Review Act of 1950 (5 
U.S.C. section 1034). This sixty-day limitation is juris- 
dictional. 

Section 4 of the Review Act provides in relevant part: 


“Any party aggrieved by a final order reviewable 
under this chapter may, within 60 days after entry of 
such order, file in the court of appeals wherein venue 
as prescribed by section 1033 of this title lies, a peti- 
tion for review of such order. . . .”’ 


1 Although petitoners styled their papers “Motion to Cancel,” 
their gist was that of a petition for reconsideration. They are treated 
as such for the purposes of this motion to dismiss. 


This Court dealt with a somewhat similar case in Braniff 
Airways v. C. A. B., 147 F. 2d 152 79 App. D.C. 341 (1945) 
where it was held that an order of the Civil Aeronautics 
Board was not final until all administrative remedies had 
been exhausted, and therefore, at least for the purposes 
of review there was no final order until a rehearing had 
been asked for and denied. It is respectfully submitted, 
however, that the subsequent enactment of section 10(c) 
of the Administrative Procedure Act (5 U.S.C. 1009(c)) 
June 11, 1946, renders the Braniff case inapplicable as a 
precedent in the present proceeding. 
Section 10(¢) provides in relevant part as follows: 


‘‘Every agency action made reviewable by statute and 
every agency action for which there is no other ade- 
quate remedy in any court shall be subject to judicial 
review. . . . Except as otherwise expressly provided 
by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there 
has been presented or determined any application for 


a declaratory order, or any form of reconsideration, 
or (unless the agency otherwise requires by rule and 
provides that the action meanwhile shall be inopera- 
tive) for an appeal to superior agency authority.’’ 
(Emphasis added.) 


The clear import of section 10(¢) is to preserve the finality 
of agency orders irrespective of whether petitions for re- 
hearing or reconsideration of such order are filed. When 
section 4 of the Review Act and section 10(c) of the Ad- 
ministrative Procedure Act are applied to the petitions in 
the instant case, it becomes clear that the petitions were 
not timely filed. The motions to cancel the Board’s orders 
filed by petitioners have no effect on the finality of the 
orders for purposes of review because section 10(c) un- 
equivocally says that action otherwise final shall be final 
notwithstanding the filing of a petition for rehearing. 
Therefore, under section 4 of the Review Act any peti- 
tion for review of the orders should have been filed sixty 
days from the date of service of the order on petitioners. 
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Respondents are aware of certain arguments for a dif- 
ferent reading of section 10(c) based on comments from 
the legislative history of the Administrative Procedure 
Act. It may be argued that the purpose sought to be 
achieved by section 10(c) is quite different from the re- 
sult which is reached if the section is read to require the 
filing of petitions for review within sixty days of the entry 
of the order regardless of whether a rehearing or recon- 
sideration was sought before the issuing agency. The 
legislative history of the Administrative Procedure <Act 
does indicate? that section 10(¢). was intended to do away 
with the necessity of any petition for rehearing as a step 
in the exhaustion of administrative remedies, Such a read- 
ing of section 10(¢) would give petitioner an option: he 
could either petition the agency for reconsideration, in 
which case the sixty-day period prescribed by section 1034 
would be tolled pending agency disposition of the petition; 
or he could, without seeking reconsideration, file a petition 
for judicial review, in which case the sixty-day period 
would run from the entry of the agency order. 

Without considering the proper construction to be placed 
on the relevant legislative comments (of which a great 
many were made during the lengthy legislative history of 
the Administrative Procedure Act) and conceding that leg- 
islative history is often a valuable aid in construing am- 
biguous statutory language, it is respectfully urged that 
there is not presented here a proper case for resort to 
legislative history. The Supreme Court in Unezcelled 
Chemical Corp. v. United States. 345 U.S. 59 (1952) recog- 
nized that the legislative history of the Portal to Portal 
Act clearly showed that Congress had never intended the 
result reached by the Court, but it disposed of this point 
as follows: 


‘Arguments of policy are relevant when for example 
a statute has an hiatus that must be filled, or there 
are apparent ambiguities that must be resolved. But 


® Attorney General’s Manual on the Adminstrative Procedure 
Act, pp. 103-105, 137. 
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when Congress, though perhaps mistakenly or inad- 
vertently, has used language which brings a subject 
matter into the statute its word is final.’”’ (page 64) 


There is no hiatus present here, nor are there any apparent 
ambiguities to be resolved. The statutory language of 
section 10(c) is clear and unambiguous. It plainly requires 
the result here urged by respondents. 

Although this Court has not until now had the occasion 
to settle this question, it has been definitely resolved by 
the Court of Appeals for the Ninth Circuit in Northwestern 
Marine Terminals Association, et al. v. Federal Maritime 
Board, 218 F. 2d 815 (C.A. 9, 1955) and Consolidated 
Flower Shipments v. C.A.B., 205 F. 2d 449 (C.A. 9, 1953). 

In the Consolidated Flower Shipments case the Court had 
before it a situation which was closely analagous to the 
one in the instant cases, the only difference being that the 
statutory sixty-day time limit for filing for initial review 
was imposed by section 1006(a), Civil Aeronautics Act, 
1938 (49 U.S.C. 646(a)), while in the instant case it derives 
from section 4 of the Review Act of 1950. With this single 
exception, the questions in that case and this are identical. 
The Court of Appeals for the Ninth Circuit disposed of 
the question as follows (page 451): 


‘‘We hold that the Board’s cease and desist order of 
February 5, 1933, is agency action covered by the last 
sentence of subsection (c) [section 10(¢c)] and that the 
order is ‘agency action otherwise final’ which ‘shall be 
final * * * whether or not there has been presented 
or determined any application * * * for any form of 
reconsideration.’ Since the cease and desist order... 
is the Board’s final order and Consolidated’s petition 

- was not filed within the sixty days provided by 
§1006(a) ... we are without jurisdiction to consider 
it.?? 


The petitioner in Consolidated Flower Shipments also ar- 
gued that the legislative history of section 10(c) showed 
that the section merely embodied prior law, under which 
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the pendency of a motion to reconsider was said by peti- 
tioner to extend the time to appeal. The court stated at 
page 451: 


‘‘However, there is no ‘ambiguity in this Act to be 
clarified by resort to legislative history, either of the 
Act itself or of subsequent legislative proposals which 
failed to become law.’ Packard Motor Car Co. v. 
N.L.R.B. 330 U.S. 485; Ex Parte Collett, 337 U.S. 55; 
George Van Camp & Sons Co. v. American Can Co. 
278 U.S. 245.”’ 


After dismissing the petition for review filed by Con- 
solidated the Court granted a subsequent motion to file 
the same petition. This action, however, was taken pur- 
suant to express authority contained in the last sentence 
of §1006(a) which provided, ‘‘After expiration of sixty 
days, a petition may be filed only by leave of court upon a 
showing of reasonable grounds for failure to file the peti- 
tion theretofore.’’ There is no such provision in section 4 
of the Review Act, and the time limit which it establishes 
is absolute. 

Were there any doubt that the Consolidated Flower Ship- 
ments rule is equally applicable to cases arising under the 
Review Act of 1950, that doubt was resolved in Northwest 
Marine Terminal Ass’n v. F.M.B., 218 F. 2d 815 (C.A. 9, 
1955). There, in a per curiam decision, the Court sum- 
marily held that the jurisdictional limitation found to exist 
in suits for review of aeronautics cases applied equally to 
suits for review of maritime cases under the Review Act 
of 1950, and flatly asserted that ‘‘The 60 days commences 
when the Board’s final order is handed down and a subse- 
quent petition for rehearing or reconsideration does not 
extend that time.”’ 

The Board urges this court to adopt the rule of the 
Consolidated and Northwestern Terminal cases. For this 
Court to adopt a different rule would create the possibility 
that petitioners for judicial review of an agency order may 
indulge in ‘‘cireuit shopping.’’ An example of the result 
which could follow the adoption by this Court of a different 


74 


rule is presented by the instant Anglo Canadian case. The 
petitioners are the entire membership of a Conference 
which has its principal office in California, and under Sec- 
tion 3 of the Review Act of 1950 (5 U.S.C. § 1033) venue 
for the Conference suit for review lies either in this Court 
or the Court of Appeals for the Ninth Circuit at petitioners’ 
election. Thus, petitioners in the Anglo Canadian case 
would have been barred from filing in the Ninth Circuit 
by the decisions in The Northwest Terminals and Consoli- 
dated cases. This may be the very reason why petitioners 
have filed in this Court. We respectfully submit that it 
would be in the public interest for a single rule to apply in 
both Circuits. The rule of the Ninth Circuit is a simple 
and a certain rule, and it works for a more expeditious 
termination of the administrative process. Moreover, it 
imposes no undue burden on petitioners for judicial review. 


Under Rule 16(d) of the Federal Maritime Board’s Rules 
of Practice, petitions for reconsideration may be filed only 
within 30 days after the final decision of the Board. It is 
believed that, in cases where further resort to the agency 
has been sought by way of petition for reconsideration, 
there is no reason why a petitioner could not file for judi- 
cial review within 60 days after the final decision. If the 
petition for reconsideration had not yet been acted on, it 
would be a simple matter to hold the suit for review in brief 
abeyance pending such disposition by the agency. This is 
believed to be the procedure implicitly contemplated by the 
Court of Appeals for the Ninth Circuit. 

It may further be argued that if the Court adopts the 
rule urged by respondents it will result in the filing of a 
great many unnecessary, precautionary petitions for review. 
This result would stem, so the argument would run, from 
an agency’s failure to act upon a petition for reconsidera- 
tion within the sixty day period, and a petitioner would be 
forced to file for review of the agency’s order in the appro- 
priate court in order to protect himself against an adverse 
ruling from the agency. It is submitted, however, that the 
number of such petitions which would require dismissal or 
modification because of some action by an agency on a peti- 
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tion for reconsideration would be small indeed. In the 
great majority of cases petitions for reconsideration result 
in no change from the agency decision. It is believed that 
changes by an administrative agency in response to peti- 
tions for reconsideration are no more frequent than changes 
by the courts. Therefore, the adoption by this Court of the 
rule here urged by respondent and in effect in the Ninth 
Circuit would not result in any cluttering of the Court’s 
docket with unnecessary petitions for review. 

The petitions should be dismissed for want of jurisdic- 
tion. 


Respectfully submitted, 


Rosert E. Mrrcuer, Eso. 
Attorney, 
Federal Maritime Board 


Epwarp APTAKER 
Attorney, 
Federal Maritime Board 


Washington 25, D. C. 


July 5, 1960 
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Unrrep States Court or APPEALS FOR THE DISTRICT OF 
CotumsB1a Crcult 


No. 15824 


AncGLo Canapian Suippinc Company, LIMITED, ET AL., 
PETITIONERS, 


Vv. 


Unirep States, ET AL., RESPONDENTS 
No. 15825 


“‘Traura’’ Socreta Per Azion1 Dr NavicazionE—GENOA 
(Iratian LINE), PETITIONER, 


v. 
Unirep STATES, ET AL., RESPONDENTS 


Repity or Feperau Maritime Boarp to OpposiTion To 
Motions To Dismiss PETITIONS FOR WANT OF JURISDICTION 


On July 5, 1960, respondent Federal Maritime Board 
(hereinafter the Board) filed motions to dismiss the peti- 
tions in the above-styled cases. Oppositions to the motions 
were filed by petitioners, and by the Department of Justice 
on behalf of respondent United States. Pursuant to Rule 
31 of the General Rules of this Court, the Board herewith 
replies to such oppositions. In connection therewith, it 
is believed a brief restatement of the administrative back- 
ground will prove helpful. 

In the Anglo Canadian case, the Board’s original order 
was served on petitioners on April 1, 1960. The order 
required the Pacific Coast European Conference, of which 
the petitioners Anglo Canadian Shipping Co. et al. com- 
prise the membership, to file with the Board within 30 days 
certain information and documents. Some four weeks 
later, on April 28, 1960, these petitioners filed their ‘‘ Motion 
to Cancel,’’ contending that the April 1 order was improper 
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and illegal. The Board denied this motion by order served 
May 18, 1960. Because the original time for compliance 
had meanwhile expired, the Board in this latter order ex- 
tended until June 17, 1960 the date for petitioners’ com- 
pliance. Petitioners did not comply but rather, after the 
lapse of approximately another four weeks, filed their peti- 
tion for review in this Court on June 14, 1960. 

In the ‘‘Italia’’ case the Board’s original order was 
served on petitioner on March 9, 1960. The order required 
“‘Ttalia’”’ to file with the Board within 45 days certain in- 
formation and documents. Thereafter, on April 13, 1960, 
‘Italia’? requested a 30-day extension of time for com- 
pliance, on the ground that its principal place of business 
is outside the United States and the subject matter of 
the original order was ‘‘being reviewed by company offi- 
cials in Italy.”’ Pursuant to this request the Board on 
April 22, 1960 extended the date for compliance to May 
23, 1960. Some four weeks later, and 72 days after serv- 
ice of the March 9 order, ‘‘Italia’’? on May 20, 1960 filed 
its ‘‘Motion to Cancel,’’ contending that the March 9 order 
was illegal. The Board denied this motion by order served 
June 6, 1960. Because the time for compliance as extended 
had meanwhile expired, the Board in this latter order ex- 
tended until June 17, 1960 the date for petitioner’s com- 
pliance. Petitioner did not comply but instead filed its 
petition for review in this Court on June 14, 1960. 

In light of the fact that their review. petitions were filed 
in this Court well beyond 60 days from the date the Board’s 
original orders were served, as is evidenced by the above 
recital of background, the petitioners contend that they 
are seeking review, not of the original orders, but of the 
orders denying their ‘‘Motions to Cancel’’ the original 
orders. By this approach, the petitioners would overcome 
the 60-day statute of limitations set forth in the Review 
Act of 1950. The petitioners do not tell us what there is 
in the Board’s subsequent orders that thev wish to pro- 
test. Certainly it is not the time extension which the 
Board gave them, even though by their own delays they 
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had exhausted the compliance period earlier fixed by the 
Board. Except for this, the subsequent orders merely 
denied petitioners’ ‘‘ Motions to Cancel.’’? Contrary to peti- 
tioners’ naked assertion, these orders did not ‘¢impose new 
demands.’’ They did not change or substitute anything 
for the demands set forth in the Board’s original orders. 
They did not even repeat the original demands, nor did 
they in any way diminish the finality of those demands. 
It is to be noted, moreover, that while the petitions for 
review cite and seek to rely on the Board’s subsequent 
orders, the contentions therein made by petitioners are 
obviously directed to the legality of the requirements con- 
tained in the original orders, and the points raised by peti- 
tioners are the same as those they raised before the Board 
in their ‘‘Motions to Cancel’’ the original orders. Plainly, 
the petitioners are in this Court seeking review of the 
original orders. 

Petitioners in their oppositions (pp. 4, 5) also attempt 
to escape the impact of section 10(¢) of the Administra- 
tive Procedure Act. They argue that their ‘‘Motions to 
Cancel?’ are not to be likened to a petition for reconsidera- 
tion under the Board’s Rule 16 which, they say, is inappli- 
eable here since it covers only cases involving a hearing. 
Suffice it to note that the Board has but one rule dealing 
with reconsideration—Rule 16, By its terms it expressly 
embraces any type of reopening or reconsideration of a 
Board decision or order.? If the paper filed by petition- 
ers and bearing the novel title ‘‘Motion to Cancel,’’ is 


1 The Board’s Rule 16, entitled “Reopening of Proceedings” pro- 
vides in part: 

“(a) Reopening by Board and modification or setting aside 
of report or order. Upon petition or its own motion, the Board 
may at any time after reasonable notice reopen any proceeding 
under these rules for rehearing, reargument, or reconsideration 
and, after opportunity for hearing, may alter, modify, or set 
aside in whole or in part its report of findings or order therein 
if it finds such action is required by changed conditions in fact 
or law or by the public interest.” 
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beyond the scope of this rule, as petitioners would have 
us believe, then it seems to us it was a wholly unauthorized 
motion and the petitioners can gain nothing from having 
filed it. 

The petitioners’ motions, by whatever name, were plainly 
and simply motions for reconsideration. They were not 
appeals to a superior forum; they were submitted to the 
very same Board which entered the original orders. The 
relief which they sought was the reconsideration and can- 
cellation of the original Board orders, which by their 
terms were final and effective when served and which 
demanded compliance. Petitioners did in fact ask the 
Board to consider once again the decision it had already 
made in issuing the original orders and to cancel them. 
By any standard, they sought reconsideration, and their 
motions manifestly were a form of reconsideration within 
section 10(¢) of the Administrative Procedure Act, which 
in relevant part defines final agency action as follows: 


“*. .. agency action otherwise final shall be final . . - 


whether or not there has been presented or determined 
any application . . . for any form of reconsidera- 


” 


tion... (emphasis supplied) 

The Department of Justice, in opposing the Board’s 
motion to dismiss, contends in substance that the intent of 
section 10(c) was not to define a final order for purposes of 
judicial review, but merely to make clear that exhaustion 
of administrative remedies, i.¢., the filing of a motion for 
reconsideration with the agency, was ‘‘unnecessary as a 
condition precedent to judicial review.’’ In support of 
this position, Justice calls attention to the phrase ‘‘for 
the purposes of this subsection’’ appearing in section 10(c), 
and cites legislative history which it says indicates that 
the subsection’s ‘‘primary purpose’’ was to make clear 
the right to omit further recourse to the agency, unless 
required by statute. It follows from this reasoning, as 
Justice in effect admits, that an order may at the same 
time be final if a party chooses to seek review in the 
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court without prior resort to the agency, but not final if he 
chooses to seek agency reconsideration. Thus, ‘‘finality’’ 
of an original agency order becomes a matter of individual 
option. Such an order has sufficient finality to support the 
filing of a petition for review if a party elects to sue, but 
it does not have sufficient finality to serve as the starting 
point for the sixty-day statute of limitations on court re- 
view. 

We submit that the language of section 10(c) cannot 
reasonably be given so versatile a meaning and so vague 
an application. We have heretofore pointed out in our 
motion to dismiss (pp. 4-6), and the Ninth Cireuit has 
held, that section 10(c) is clear and unambiguous and there 
is no occasion to resort to legislative history. But if re- 
sort thereto is to be had, it does not follow that this Court 
must reach the result advocated by the petitioners and 
Justice. Even if @ purpose of 10(c) was to make clear 
that a petition for agency reconsideration is unnecessary 
before seeking judicial review, it is nevertheless not in- 
consistent therewith to conclude that the section also de- 
fines a final order for the purposes of the statute of limi- 
tations controlling judicial review. The section expressly 
embodies such a definition and it takes considerable inter- 
pretation and watering down to find that its plain language 
has only the restricted and somewhat obscure meaning 
which the petitioners and Justice offer. Justice itself dem- 
onstrates this by the way it reads the words ‘‘for the 
purposes of this subsection.’? We read them as being 
related to the opening words, ‘‘Except as otherwise ex- 
pressly required by statute,’’ and as meaning simply that 
‘‘final shall be final’’ as defined in 10(c) for the purposes 
of judicial review, unless such review is governed by a 
statute which ‘‘otherwise’’ defines finality. 

Section 10(c) of the Administrative Procedure Act and 
section 4 of the Review Act of 1950 are both codified in 
Chapter 19 of Title 5 U.S.C., which chapter is entitled 
‘¢Administrative Procedure’. Section 4 of the Review 
Act (5 U.S.C. 1034) declares that final orders are review- 
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able within sixty days of entry. It does not undertake to 
define ‘‘final order’’, consequently the term must have been 
intended to have its logical and commonly accepted mean- 
ing, which is that an order is final when it imposes an 
obligation, denies a right, or fixes a legal relationship, re- 
gardless of subsequent attempts to upset it. Cf. Isbrandtsen 
Co. Inc. v. United States et al., 211 F.2d 51 (D.C. 1954), 
cert. den., 347 U.S. 990. This commonly accepted meaning 
is completely compatible with the one given by legislative 
definition in section 10(¢) of the Administrative Procedure 
Act, the only statute which purports to state a generic and 
authoritative definition of ‘‘finality’’ as a term of art in 
the field of judicial review of administrative agency action. 
Thus, section 10 expressly concerns itself with judicial re- 
view of agency action and conditions such review upon the 
finality of the agency action reviewed. In subsection (c) 
of section 10, still dealing with judicial review, it is de- 
cleared that agency action otherwise final shall not be de- 
prived of its finality by the filing of an application for any 
form of reconsideration. Section 10 and section 4 are both 
concerned with the conditions necessary for judicial review. 
The clear and unambiguous import of the two sections is 
that review of final orders must be sought within sixty 
days from the date of entry, and that petitions for recon- 
sideration do not affect the finality of orders. This was 
the holding of the Ninth Circuit Court of Appeals in Con- 
solidated Flower Shipments v. C.A.B., 205 F.2d 449 (1953), 
and Northwest Marine Terminals Association, et al. v. 
F.M.B., 218 F.2d 815 (1955). 

The Department of Justice suggests that this Court has 
sub silentio considered and rejected the construction urged 
by the Board, citing in support of this contention States 
Airlines v. C.A.B., C.A.D.C. No. 9604; State Airlines v. 
C.A.B., 84 App. D.C. 374, 174 F.2d 510 (1949), rev. 338 
U.S. 572, and North Central Airlines v. C.A..B, 105 U.S. 
App. D.C. 207, 265 F.2d 581 (1959). Nowhere in these 
opinions does there appear any justification for this sug- 
gestion. As admitted by Justice, the decisions are entirely 
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silent on this issue. The argument is thus based entirely 
on unwarranted inference. The decision by the Court to 
review the petitions on the merits in the cited cases could 
well have been grounded on the last sentence of section 
1006(a) of the Civil Aeronautics Act, which provides: ‘‘Af- 
ter expiration of sixty days, a petition may be filed only 
by leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore.’’ It is respect- 
fully submitted that the absence of any discussion in the 
cited decisions of the point at issue here, renders those 
cases inapplicable here. 

Petitioners cite Waterman S.S. Corp. v. C.A.B., 159 
F.2d 828 (C.A. 5(1947)) to support the proposition that 
the Court of Appeals for the Fifth Circuit differs with the 
ruling of the Ninth Circuit in Consolidated Flower. Again, 
this is an unwarranted inference. No mention is made in 
the Fifth Circuit decision of section 10(¢) of the Adminis- 
trative Procedure Act. The only support offered for the 
Court’s conclusion is the citation of two cases, one of which 
is this Court’s decision in Braniff Airways v. C.A.B., 79 
App. D.C. 341, 147 F. 2d 152 (1945). Both the Braniff 
case and the other case cited by the Fifth Circuit were 
decided before the enactment of section 10(c). Petitioners’ 
inference that the Fifth Circuit would now reach the same 
conclusion is therefore without foundation. 

Our opponents contend that the administrative process 
will be greatly hampered by the adoption of the construc- 
tion urged by the Board, and that conversely great benefit 
to the administrative process will flow from the rejection 
of such construction. In this connection, they express alarm 
about such matters as ‘‘depriving’’ aggrieved persons of 
judicial review, and concern about an agency’s having the 
opportunity to ‘‘correct its initial mistakes’? through re- 
hearing. Likewise they discuss the desirability of fostering 
the doctrine of exhaustion of administrative remedies. 

Although we anticipated this line of argument in our 
original paper (pp. 7, 8), we were and we remain of the 
opinion that it is irrelevant. Statutes of limitations are 
declarations of legislative policy, founded on the public 
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interest in the prompt and orderly termination of cases 
and controversies. They are mandatory and jurisdictional, 
and obviously they are not lightly to be tampered with. If 
on policy grounds the limitations period here pertinent 
should be conditioned or altered in some way, then it seems 
to us that this is a matter for Congress. So far Congress 
has not seen fit to make any provision which would accom- 
modate our opponents’ views, and it evidently does not 
share their misgivings. Section 10(¢c) of the Administra- 
tive Procedure Act continues to have language directly 
counter to their position, and section 4 of the Review Act 
of 1950 continues unqualifiedly to be operative upon the 
service of a ‘‘final order’’. 

There is, in any event, no justification for the policy posi- 
tion advocated by the petitioners and Justice. No one is 
being deprived of judicial review or placed in doubt simply 
because he is required to act with reasonable promptitude 
in pursuing his recourses, whether at the agency level, or 
in court, or both. Petitioners’ trouble is that they alto- 
gether failed so to act. They alone were untimely out of 
the 30-odd cases which were filed in this Court from the 
latter part of May 1960 through mid-June 1960, seeking 
review of orders issued by the Board under Section 21 
of the Shipping Act, 1916. The petitioners’ delay was not 
attributable to their first having sought reconsideration 
from the Board, for the petitioners in the great majority 
of the other cases also initially sought reconsideration by 
the Board. In this process, of course, the agency had the 
opportunity to correct its mistakes, but it found none. We 
have heretofore pointed out that this is typical. Recon- 
sideration, whether by courts or agencies, seldom brings 
about any change in the original decision. It is this prac- 
tical fact of life which really inhibits an aggrieved party 
from seeking reconsideration and not, as Justice suggests 
(p. 8), the fact that he has a limited time to do something 
about retrieving his case. 

As for the doctrine of exhaustion of administrative 
remedies, there is obviously nothing in our position which 
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silent on this issue. The argument is thus based entirely 
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inference that the Fifth Circuit would now reach the same 
conclusion is therefore without foundation. 

Our opponents contend that the administrative process 
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original paper (pp. 7, 8), we were and we remain of the 
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interest in the prompt and orderly termination of cases 
and controversies. They are mandatory and jurisdictional, 
and obviously they are not lightly to be tampered with. If 
on policy grounds the limitations period here pertinent 
should be conditioned or altered in some way, then it seems 
to us that this is a matter for Congress. So far Congress 
has not seen fit to make any provision which would accom- 
modate our opponents’ views, and it evidently does not 
share their misgivings. Section 10(c) of the Administra- 
tive Procedure Act continues to have language directly 
counter to their position, and section 4 of the Review Act 
of 1950 continues unqualifiedly to be operative upon the 
service of a ‘‘final order’’. 

There is, in any event, no justification for the policy posi- 
tion advocated by the petitioners and Justice. No one is 
being deprived of judicial review or placed in doubt simply 
because he is required to act with reasonable promptitude 
in pursuing his recourses, whether at the agency level, or 
in court, or both. Petitioners’ trouble is that they alto- 
gether failed so to act. They alone were untimely out of 
the 30-odd cases which were filed in this Court from the 
latter part of May 1960 through mid-June 1960, seeking 
review of orders issued by the Board under Section 21 
of the Shipping Act, 1916. The petitioners’ delay was not 
attributable to their first having sought reconsideration 
from the Board, for the petitioners in the great majority 
of the other cases also initially sought reconsideration by 
the Board. In this process, of course, the agency had the 
opportunity to correct its mistakes, but it found none. We 
have heretofore pointed out that this is typical. Recon- 
sideration, whether by courts or agencies, seldom brings 
about any change in the original decision. It is this prac- 
tical fact of life which really inhibits an aggrieved party 
from secking reconsideration and not, as Justice suggests 
(p. 8), the fact that he has a limited time to do something 
about retrieving his case. 

As for the doctrine of exhaustion of administrative 
remedies, there is obviously nothing in our position which 
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prevents a party from pursuing any available administra- 
tive relief. Beyond this, however, it is apparent that the 
appropriateness and desirability of the doctrine has be- 
come academic in cases involving judicial review of agency 
action, because of the enactment of section 10(c) of the 
Administrative Procedure Act. Our opponents have in- 
sisted on, indeed have built most of their argument on, 
the proposition that the language of that section means, 
as Justice puts it, that a party ‘‘not wishing to seek re- 
hearing could immediately obtain judicial review without 
having to do so’’; or, in other words, that he is not required 
to exhaust his administrative remedies. They thus have 
clearly demonstrated that exhaustion of administrative 
remedies, since it is not required, must be deemed of little 
or no importance in the administrative law process and, 
by the same token, that it can hardly be regarded as very 
useful or desirable at the present time. 

It is the adoption of our opponents’ position, not that of 
the Board, which will hamper the administrative process. 
Our opponents would permit the pendency of a petition for 
reconsideration to toll the statute of limitations, in which 
event confusion and uncertainty would surely result. Judi- 
cial review could then be delayed at the convenience of 
petitioners. The effectiveness of the statute of limitations 
would then be relegated to the whim of individual parties, 
contrary to the dictates of sound policy and sensible pro- 
cedure. Most administrative agencies do not limit the 
number of petitions which may be filed. Ageney recon- 
sideration is sometimes sought on only the flimsiest of 
grounds. If each petition filed were to preclude the run- 
ning of time, a petitioner could delay judicial review by 
the repetitious filing of frivolous petitions for reconsidera- 
tion. Moreover, the agency itself may in a particular case 
fail for some reason to apply its own time limitation on the 
filing of a petition for reconsideration, and receive such a 
petition after it should have been barred. Is the denial of 
such a late-filed petition for reconsideration to serve as a 
vehicle for starting the time for judicial review all over 
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again? Can agency handling of this sort be permitted to 
prolong the period of limitations laid down by Congress? 

In this connection, it is instructive to look at the time 
sequence in the instant ‘‘Italia’’ case, No. 15825, and also 
in the two new cases filed recently by counsel for the peti- 
tioner herein, which are mentioned in Fn. 2, page 12. The 
original ‘‘Italia’’ order was served on March 9, 1960. The 
Board’s rules provide that petitions for reconsideration 
shall be filed within 30 days after service of the order. 
“‘Italia’s’’ motion, however, was not filed until May 20, 
1960, 72 days after service. Thereafter, the Board on 
June 2, 1960 denied the motion. Thus, though it failed 
even to file for Board reconsideration until after expira- 
tion of the period allowed for judicial review, ‘‘Italia’’ 
would, under the rule urged by it, have 60 days from the 
Board’s denial of its ‘‘Motion to Cancel.’? And within 
such time, under the rule it urges, ‘‘Italia’’? would not be 
precluded from filing other petitions to the Board.? Such 
a rule, we submit, is mischievous and wholly untenable. 
Finality should not be dependent upon a party’s tactical 
choices. The time available for judicial review should be 
certain and the review itself, if a party wants it, should 
be promptly invoked. This deprives the party of nothing 
and burdens him with nothing beyond the mere require- 
ment that he act with reasonable dispatch. 


? Precisely the same situation exists in respect of two additional 
time-barred petitions for review which counsel for the petitioners 
herein just recently, on July 16, 1960, filed in this Court, namely, 
Nos. 15879, Compania Anonima Venezolana de Navegacion, and 
15880, Pacific Shipowners Ltd. In each case, the Board’s original 
Section 21 order was served April 13, 1960, so that the lapse of time 
between that order and the filing of the petitions for review is more 
than 90 days. There, as in the cases at bar, the suits are alleged 
to be authorized by the fact that a motion to cancel filed June 20, 
1960 was denied by the Board on June 24, 1960, within 60 days 
preceding the institution of suit. There, as in one of the cases at 
bar, namely, “Italia,” even the motion to cancel before the Board 
was not filed until after expiration of the 60-day judicial review 
period set out in section 4 of the Review Act of 1950. 
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The oppositions to the Board’s motion to dismiss are 
without merit. Accordingly, the petitions for review in 
these two cases should be dismissed. Further, the tem- 
porary stays heretofore granted by the Court without prej- 
udice to the jurisdictional question, should be dissolved. 


Respectfully submitted, 
E. Rosert SEAVER 
General Counsel 
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United States Court of Appeals 


For rae District or CopumBia Crecuir 


Monrsare Lives Lra1TEp, ET AL, 
Petitioners, 


v. 
No. 15,783, et al. 


FeperaL Maritrme Boarp and Unirep 
Srares or AMERICA, 


Respondents. 


Petitions to Review Orpers oF THE FEDERAL 
Marirrme Boarp 


REPLY BRIEF FOR PETITIONERS 
I. The Kerr Case 


Since the petitions for review were filed, the Court of 
Appeals for the Second Circuit has decided (October 31, 
1960) Kerr S. S. Co. v. United States, Nos. 26334 and 
26429, _... F.2d __.. This decision is broadly relied 
upon by respondents in their brief; indeed, it might prop- 
erly be described as the principal authority for nearly every 
one of their propositions. 


The Kerr case raises most of the same issues as the 
present petitions albeit on a somewhat narrower basis. 
One difference between the case at bar and Kerr is that 
Kerr involved only five lines whereas in the case at bar 
there are 190 petitioners—substantially all the foreign-flag 
steamship companies serving United States ports. For that 
reason the facts are better developed in the case at bar and 
the true importance of considerations affecting the validity 
of the order of April 11, 1960, is more completely apparent. 
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Petitioners do not contend that the Kerr case is distin- 
guishable. They consider it wrong and trust that the 
errors in that decision will eventually be corrected by the 
Supreme Court, with which a petition for certiorari is being 
filed. 

The Aerr case was decided by the same court which 
decided Ings v. Ferguson, 282 F. 2d 149 (2d Cir. Aug. 10, 
1960). The Ings case was not overruled by Aerr—it was 
not even referred to. It is difficult to understand some of 
the conclusions in Kerr in view of the broad language of 
Ings.* We cannot help feeling that the Kerr decision was 
arrived at on the basis of inadequate consideration, or in- 
correct assessment, of some of the factors present: 


(1) Although conceding that ‘‘Section 21 [of the Ship- 
ping Act, 1916] was not necessary’’, since contracts between 
carriers fall within Section 15, (Shipping Act, 1916, 39 Stat. 
733,736, U.S. C. A. Title 46, § § 814, 820) the opinion holds 
that Section 21 includes contracts through the use of the 
word ‘‘transaction’’—this notwithstanding that such a con- 
struction would do the utmost violence to the Section’s 
purpose and meaning. 


(2) The opinion rejected the argument that failure to 
mention agreements in Section 21 is significant in the light 
of specific mention of agreements in the related section of 
the Federal Aviation Act of 1958. We find it impossible 
to reconcile the court’s reasoning with the text of Section 
407 of the Aviation Act, 72 Stat. 766, U. S. C. A., Title 
49, § 1377, which gives the Civil Aeronautics Board visi- 
torial powers incomparably greater than those conferred 
upon the Federal Maritime Board. 


(3) Although the Court concedes that the order is in 
general terms and that its scope ‘‘is not defined with verbal 
exactness’’, it says that ‘‘precisely limited demands would 
have been impossible in an investigation of the kind pro- 
posed’’. We find this completely out of harmony with 
the need for objective clarity in view of the penalties attach- 
ing for noncompliance. 


* See pp. 17-19, infra. 
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(4) The Court’s ruling that petitioners could be com- 
pelled to produce copies of contracts outside of the United 
States was supported by the premise that the Board had 
‘“power to examine a witness as to what had been agreed 
abroad.’? However, the issuance and enforcement of a 
subpoena within the United States is quite different from 
ordering a foreign national, through service upon a local 
representative, to search its records in a foreign country 
and forward the documents apparently called for to the 
Board. Such an order is illegal on its face. Ings v. 
Ferguson, 282 F. 2d 149 (2d Cir. Aug. 10, 1960) and 
Petitioners’ Brief, pp. 35-44. The Court, therefore, failed 
adequately to consider one of the most important questions 
presented in the case at bar, namely the power of the Board 
to order foreign nationals to perform acts in a foreign 
country. 


(5) When the Court says that ‘‘the process by which 
an order is to be enforced is one thing, its validity is 
another’’, it would seem that semantics is being substituted 


for practical justice. 


(6) The Court’s excessive reliance on United States v. 
Morton Salt Co., 338 U. S. 632 (1950), is misplaced since 
that case involved the rather detailed visitorial jurisdiction 
of the Federal Trade Commission over a domestic corpora- 
tion engaged in interstate commerce and not the specifically 
limited fact-gathering power of the Federal Maritime 
Board with respect to carriers of many nations serving our 
foreign commerce. 


(7) The Court’s disposition of the argument with re- 
spect to the burden imposed appears unwarranted. If it 
was felt that further factual consideration of that aspect 
were required, the case should have either been referred 
back to the Board for administrative hearing or to a 
district court for trial of that issue. 


(8) In the last sentence of its opinion the Court said, 
“Tf such an inquiry annoys other governments, as appar- 
ently it does, their complaint must be addressed to the 
Executive ...’? (Emphasis added.) Can there be any 
doubt here as to the just resentment of ‘‘other govern- 
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ments’’ in view of the emphatic notes presented by Great 
Britain, India, Norway, Denmark and others, quoted at 
pp. 36-37 of Petitioners’ Brief? Petitioners do not ask 
this Court to set aside lawful orders of the Board because 
they are resented by many of the most important maritime 
nations of the world. Rather petitioners contend that 
Section 21 should not be construed to permit the Board to 
invade the jurisdiction of foreign sovereigns by requiring 
their nationals to obey orders compelling acts within their 
boundaries or elsewhere outside of the United States. 


In the present controversy before this Court, substan- 
tially all of the foreign interests have presented a common 
front. The position of many of the foreign governments 
has been diplomatically asserted, and this Court can be 
expected to examine anew the real and pressing issucs 
which are here tendered for consideration. 


II. Lack of Stated Purpose 


Respondents’ answering brief in effect concedes that 
unless the order under review contains a legally sufficient 
statement of its purpose it is fatally deficient and must be 
set aside or remanded. Minimum fairness to the witnesses 
and minimum information to the Court charged with re- 
view demand nothing less. 


On page 6 and again on page 30 Respondents’ brief 
asserts the naked conclusion that ‘‘The statement of pur- 
pose embodied in the order is legally sufficient’’ but there 
is no statement in the order. This deficiency cannot be 
remedied by counsel’s subsequent observations (Respond- 
ents’ Brief, pp. 30-31) advancing several unsupported 
hypotheses as to the Board’s undisclosed intent. Grace 
Line, Inc. v. Federal Maritime Bd., 263 F. 2d 709 (2d Cir. 
1959).* 


* Respondents’ brief (p. 31), for example, refers for the first 
time to rule making. There is no reference to rule making in the 
original order. Had there been, the procedural requirements of the 
Administrative Procedure Act and the Board’s own Rules should have 
been complied with. 
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It should be understood that the necessity of a state- 
ment of purpose was not decided by Isbrandtsen-Moller 
Co. v. United States, 300 U. 8. 139 (1937), Bowles v. 
Northwest Poultry € Dairy Prod. Co., 153 F. 2d 32 (9th 
Cir. 1946), or Kerr S. S. Co. v. United States, ----.-- 
F.2d _ (2d Cir. Oct. 31, 1960). In Isbrandtsen-Moller 
the Court used the recitation referred to by respondents 
to negate allegations of ulterior motives and persecution. 
Since the order in that case followed upon a lengthy in- 
vestigation and report by the Board’s predecessors con- 
demning the line’s practices (Investigation—Section 19 of 
the Merchant Marine Act, 1920,1 U.S. 8. B. B. 470 (1935) ) 
there had already been ample explanation of purposes for 
which the order was issued. In Bowles (where incidentally 
there was no such recitation as respondents allege) the only 
defense was the invalidity of the OPA regulation. The 
Kerr decision held only that the specification of documents 
was not fatally indefinite, vague and uncertain. 


The Board’s present justification for its broadly worded 
order is purely pragmatic. The Board says it needs the 
documents, meaning that it wants the documents and, 
therefore, is entitled to them. The mere statement that 
administrative agencies necessarily and inherently must 
possess, and therefore actually do possess, all power which 
they consider helpful to them in the performance of real or 
imaginary functions is nothing more than an unwarranted 
and unlawful assumption of unlimited and unfettered au- 
thority. A position more destructive of traditional liberties 
is searcely imaginable. 


What is under review here is the action of an agency 
created by Congress endowed with the power of investi- 
gating private affairs only for specified public purposes and 
only to the extent necessary to carry out such purposes. 
No theory of inherent plenary power can validate an order 
which states no purpose and, for all that appears upon its 
face, may be a freehand variation on a theme of unmitigated 
snoopery. 


All inquisitorial procedures require strict proof of 
justifying circumstances. There are no such proofs here. 
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United States v. Morton Salt Co., 338 U. S. 632 
(1950), strongly relied upon by respondents as suggesting 
the general information-gathering power, also emphasizes 
that the inquiry must be within the agency’s authority. This 
can only be determined if the person being investigated is 
informed of the purpose of the order. (Petitioners’ 
Brief, p. 14). United States v. St. Regis Paper Co., 181 
F. Supp. 862 (S. D. N. Y. 1960) is likewise praised by 
respondents, but not for its holding that the demands 
for information must be ‘‘erystal clear’’* (Petitioners’ 
Brief, p. 15). 


The statement of purpose, and of a legitimate purpose 
at that, and a precise statement of the information sought 
are not only necessary for the parties from whom the infor- 
mation is elicited, but also to provide the standards against 
which the propriety of the inquiry is to be judged by a 
reviewing court. In Watkins v. United States, 354 U. S. 
178 (1957) the Supreme Court held that, notwithstanding 
the broad investigatory powers of Congress, not every 
Congressional investigation is justified by over-balancing 
public need. So to hold would be to abdicate the con- 
stitutional duty of the judiciary to protect individual rights 
of privacy from government encroachment. In emphasiz- 
ing the right of a witness to be informed as to the subject 
matter of his interrogation, Mr. Justice Frankfurter stated 
succinctly, at page 217, in his concurring opinion: 

“<[T]he actual scope of the inquiry that the Committee 
was authorized to conduct and the relevance of the 
questions to that inquiry must be shown to have been 
luminous at the time when asked and not left, at best, 
in cloudiness.’’ 


The same considerations apply here. 


Petitioners’ Brief (p. 25) quoted from the report of the 
Senate Committee on the Judiciary, Senate Doc. No. 248, 
79th Cong., 2d Sess. (1946), to the effect that Section 6(b) 
of the Administrative Procedure Act, 60 Stat. 240 (1946), 


* This holding was not affected by the opinion of the Court of 
Appeals for the Second Circuit (No. 26413, Dec. 16, 1960), modifying 
the decision below in other respects. 
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U. 8. C. A., Title 5, $1005(b), was enacted to preclude 
“fishing expeditions”. The Chairman of the House Judi- 
ciary subcommittee, Representative Walter, in explaining 
the Act on the floor of the House, said (Sen. Doc. No. 
248, p. 363) : 

«© © * The second subsection of section 6 limits 
any form of investigative process to authority con- 
ferred upon an agency by law. This limitation will 
require any agency to justify its process in case of 
a contest thereof by demonstrating that upon the law 
and the facts it is acting within its proper sphere of 
operations.’’ 


These expressions of Congressional intent cumulatively 
indicate that § 6(b) of Administrative Procedure Act was 
designed to deny to administrative agencies the unlimited 
right of inquiry which the Government has deduced from 
the Morton Salt decision. 


Non-concealment of administrative objectives is essen- 
tial in order to make possible the intelligent and effective 
judicial review of administrative decisions which is the 
objective of the Hobbs Act, 64 Stat. 1129, as amended, 
U.S. C. A., Title 5, §§ 1031-42. The administrative order 
is the first step, and the judgment of the court the second, 
in an interlocking process so that it is all-important that 
the first step at least make clear why that first step was 
taken. Certainly affected parties should not be required 
(a) to appeal to secure an explanation, or (b) to be satisfied 
with counsel’s statement as to why the agency issued its 
order. 

In the light of the Hobbs Act and the Administrative 
Procedure Act, such process is oppressive to affected 
parties and intolerable to a reviewing court. We here seek 
only that modicum of fairness in administrative orders 
necessary to inform all interested parties, including re- 
viewing courts, of what the agency does and why it does it. 
There can be no more appropriate forum for the recogni- 
tion of this general principle than this Court, which statute 
and geography make more familiar than any other with the 
administrative process. 
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II. The Board’s Abuse of Procedure 


It is difficult to follow the respondents’ discussion of 
procedural aspects of the case. While they refer to peti- 
tioners’ ‘‘unsupported assertion that the Board gave no 
serious consideration to petitioners’ motions’? (Respond- 
ents’ Brief, p. 46), certainly this is hypertechnical, for 
there can be no serious dispute over this question. The 
Board cannot obscure the fact that in many instances 
petitioners’ motions were denied at the earliest possible 
moment—if not on the same day they were filed then 
at the beginning of the next business day. With all of 
the serious questions tendered and the complete support- 
ing memoranda offered (JA 26-69), this summary treat- 
ment cannot be justified on the basis of expedition. 


The subject matter is broad and difficult as this Court 
is well aware. The order relates to an entire industry. It 
represents a drastic innovation in procedure. It calls upon 
all of the carriers serving this country’s foreign trade to 


submit the details of their confidential business relations. 
While this may not be a true rule-making procedure simply 
because continuity in the future is not presently indicated, 
it has the other attributes of a rule-making situation and 
justifies the same sort of consideration that would be 
afforded under rule-making procedures. Thus, even if the 
Board was not required to grant a hearing before issuing 
its April 11, 1960 order, once it undertook to consider the 
substance of petitioners’ motions, it was under a duty not 
to act arbitrarily in denying them. 


Had this duty been fulfilled, many of the factual ques- 
tions which the Board now throws up as a smoke screen 
could have been fully explored and disposed of so that the 
issues would have been more sharply focused for the pur- 
pose of court review. This reviewing court would then 
have had the benefit of the Board’s experienced judgment 
rather than being left as it is to pass upon serious and 
complicated questions of fact and specialized questions of 
law upon which the Board has not exercised any expertise 
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in the field of international shipping. Such a situation, 
where this Court was faced by issues which had not been 
fully considered by the Board, moved this Court to remand 
in the ease of Benson v. United States, 105 App. D. C. 62, 
263 F. 2d 899 (1959). Certainly consideration of the 
character which petitioners have sought, and are still seek- 
ing, is in accordance with and supported by the inherent 
nature of the administrative process. 


IV. Abuse of the Board’s Discretion 


Although important responsibilities have been entrusted 
to the discretion of administrative agencies such as the 
Federal Maritime Board, the courts have retained—and 
cannot, under our system of law, abdicate—an even more 
important responsibility of their own to insure that that 
diseretion is exercised reasonably and not arbitrarily or 
capriciously. In the discharge of this duty the courts have 
required that agency action be predicated upon thorough 
consideration of all relevant factors and that the agency 
itself, in the first instance, make clear how it has dealt with 
questions of fact and of law. (See Petitioners’ Brief, p. 49). 
Anything less imposes an intolerable burden on a review- 
ing court to separate the wheat of reviewable action 
from the chaff of irrelevant and conflicting considerations. 
The Board’s April 11, 1960 order is defective in this 
vital respect. 


If the Board was in fact entrusted by Congress with 
the wide-ranging power over foreign nationals which its 
counsel assert (Respondents’ Brief, p. 40) there is all the 
more reason why it should not have acted, as it did, without 
full consideration of the world-wide consequences of its 
mandate. The greater the power, the more essential it is 
that the Board’s discretion be exercised with a proper 
regard for the international complications inherent in its 
assertion. Itis no answer for the Board to say, as did Judge 
Learned Hand in the Kerr case: ‘‘this is not a matter with 
which [we] have any power to deal’, The very fact that, 
unlike a court, the Board’s jurisdiction is asserted far be- 
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yond any territorial boundaries makes it all the more 
necessary for the Board to assess all the consequences, both 
actual and potential. 


At pages 51-52 of their brief, respondents urge that, if 
this Court should find that the April 11, 1960 order was 
properly issued, it should remand to the Board for further 
hearings the question of the effect of foreign municipal law 
upon petitioners. Plainly this is an admission that the 
Board failed to take this subject into account, not only in 
April when the order was originally issued but also in June 
when it was reaffirmed after the precise question had been 
raised by petitioners’ applications. 


Similar reasoning should lead this Court to remand for 
the Board’s consideration the numerous protests of foreign 
governments filed subsequent to the institution of these 
review proceedings. It may be assumed that, in issuing 
its order, the Board was either unaware of the serious 
complications to which it would give rise or unconcerned 
with them. Whichever the case, the matter should be sent 
back to the Board to reconsider its order in the light of 
these developments or to explain why they are not sig- 
nificant. This Court ought not to allow an order which is 
of concern to so many friendly foreign governments to 
become effective on the basis of a record which establishes 
only that these serious international law questions were 
accorded no serious consideration whatsoever. 


Precisely the same is true of the issue as to the burden 
imposed on the foreign carriers in assembling documents 
from all over the world. Here also, there is nothing in the 
record to indicate that the Board ever gave any real atten- 
tion to this problem, which is essentially one of fact. Asa 
result this Court is now asked to decide between the bland 
assertions of Board counsel that the burden is ‘‘not un- 
reasonably oppressive’? (Respondents’ Brief, p. 36) and 
the arguments and affidavits of petitioners (who, after all, 
are in the best position to know) that it is (Petitioners’ 
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Brief, pp. 20, 21).* If issues of this type are not ripe for 
court determination on the state of the record here pre- 
sented, it is not petitioners’ fault. 


Moreover, the criteria set forth in the cases, cited at p. 
37 of Government counsel’s brief, are not appropriate to the 
situation here involved. In each of those cases the parties, 
against which ‘‘far more demanding orders’’ were enforced, 
were purely domestic enterprises subject to close supervi- 
sion of the agencies which had demanded production of 
documents from within the United States. Moreover, as 
stated by the Supreme Court in Oklahoma Press Publishing 
Co. v. Walling, 327 U. S. 186, 209 (1946), reasonableness 
‘cannot be reduced to a formula; for relevancy and ade- 
quacy or excess in the breadth of the subpoena are matters 
variable in relation to the nature, purposes and scope of the 
inquiry’’. Here, where no purpose has been stated and 
where the scope of the Board’s order is world-wide, the 
Board was under a particular obligation to pass upon 
petitioners’ assertion of oppressive burden and to evolve 
some criterion of ‘‘reasonableness’’ in the light of the 
special circumstances involved. This it wholly failed to do. 


In their brief (p. 31) Government counsel seek to beg 
the question by analogizing the Board’s investigative 
powers to those of a grand jury. It is significant, however, 
that in a comparable case involving similar problems of 
producing documents from abroad before a grand jury, the 
District Court in this Circuit took note of protests filed by 
friendly foreign governments and refused to enforce the 
subpoenas until the Government should better inform it of 
the need for such documents, ‘‘should such need still exist, 
after the inquiry has progressed to some extent’”’, In the 
Matter of Grand Jury Investigation of the Shipping In- 


* In the case of one of the petitioners herein, its vessels ordinarily 
call at 45 different ports in all parts of the world and at each port 
agency services and stevedoring are required. (Affidavit of Ib Alvin 
J A, 125) The burden of collecting contracts in force in all of 
these ports is tremendous in terms of time and money. Other peti- 
tioners have substantially similar burdens. 
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yond any territorial boundaries makes it all the more 
necessary for the Board to assess all the consequences, both 
actual and potential. 


At pages 51-52 of their brief, respondents urge that, if 
this Court should find that the April 11, 1960 order was 
properly issued, it should remand to the Board for further 
hearings the question of the effect of foreign municipal law 
upon petitioners. Plainly this is an admission that the 
Board failed to take this subject into account, not only in 
April when the order was originally issued but also in June 
when it was reaffirmed after the precise question had been 
raised by petitioners’ applications. 


Similar reasoning should lead this Court to remand for 
the Board’s consideration the numerous protests of foreign 
governments filed subsequent to the institution of these 
review proceedings. It may be assumed that, in issuing 
its order, the Board was either unaware of the serious 
complications to which it would give rise or unconcerned 
with them. Whichever the case, the matter should be sent 
back to the Board to reconsider its order in the light of 
these developments or to explain why they are not sig- 
nificant. This Court ought not to allow an order which is 
of concern to so many friendly foreign governments to 
become effective on the basis of a record which establishes 
only that these serious international law questions were 
accorded no serious consideration whatsoever. 


Precisely the same is true of the issue as to the burden 
imposed on the foreign carriers in assembling documents 
from all over the world. Here also, there is nothing in the 
record to indicate that the Board ever gave any real atten- 
tion to this problem, which is essentially one of fact. Asa 
result this Court is now asked to decide between the bland 
assertions of Board counsel that the burden is ‘‘not un- 
reasonably oppressive’? (Respondents’ Brief, p. 36) and 
the arguments and affidavits of petitioners (who, after all, 
are in the best position to know) that it is (Petitioners’ 
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Brief, pp. 20, 21).* If issues of this type are not ripe for 
court determination on the state of the record here pre- 
sented, it is not petitioners’ fault. 


Moreover, the criteria set forth in the cases, cited at p. 
37 of Government counsel’s brief, are not appropriate to the 
situation here involved. In each of those cases the parties, 
against which ‘‘far more demanding orders’’ were enforced, 
were purely domestic enterprises subject to close supervi- 
sion of the agencies which had demanded production of 
documents from within the United States. Moreover, as 
stated by the Supreme Court in Oklahoma Press Publishing 
Co. v. Walling, 327 U. S. 186, 209 (1946), reasonableness 
“cannot be reduced to a formula; for relevancy and ade- 
quacy or excess in the breadth of the subpoena are matters 
variable in relation to the nature, purposes and scope of the 
inquiry’. Here, where no purpose has been stated and 
where the scope of the Board’s order is world-wide, the 
Board was under a particular obligation to pass upon 
petitioners’ assertion of oppressive burden and to evolve 
some criterion of ‘‘reasonableness’’ in the light of the 
special circumstances involved. This it wholly failed to do. 


In their brief (p. 31) Government counsel seek to beg 
the question by analogizing the Board’s investigative 
powers to those of a grand jury. It is significant, however, 
that in a comparable case involving similar problems of 
producing documents from abroad before a grand jury, the 
District Court in this Circuit took note of protests filed by 
friendly foreign governments and refused to enforce the 
subpoenas until the Government should better inform it of 
the need for such documents, ‘‘should such need still exist, 
after the inquiry has progressed to some extent’’. In the 
Matter of Grand Jury Investigation of the Shipping In- 


* In the case of one of the petitioners herein, its vessels ordinarily 
call at 45 different ports in all parts of the world and at each port 
agency services and stevedoring are required. (Affidavit of Ib Alvin 
J A. 125) The burden of collecting contracts in force in all of 
these ports is tremendous in terms of time and money. Other peti- 
tioners have substantially similar burdens. 
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dustry, 186 F. Supp. 298, 317, 318 (D. D. C. 1960). Upon 
a remand the Board may well consider such discretion the 
better part of administrative valor in coping with the 
international problems its ill-considered order has engen- 
dered. 


V. Purpose of Section 21 


Respondents’ schizophrenic absorption with ‘‘dichot- 
omy’’ does not answer petitioners’ cogent analysis of the 
Shipping Act, so fully buttressed by its legislative history 
(Petitioners’ Brief, pp. 22-35). 


Comparison of Sections 21 and 27 of itself leads to the 
inevitable conclusion that Section 27 of the Act relates to 
investigation of violations whereas Section 21 was in aid 
of the more administrative functions of the Act. The 
beginning portions of each of the two sections may appro- 
priately be quoted here: 


“Sec. 21. That the board may “Sec. 27. That for the 
require any common carrier by purpose of investigating al- 
water, or other person subject to leged violations of this Act, 
this Act, or any officer, receiver, the board may by subpoena 
trustee, lessee, agent, or em- compel the attendance of 
ployee thereof, to file with it any witnesses and the produc- 
periodical or special report,” etc. tion of books, papers,” etc. 


It will be observed from the above that only in Section 
27 is there any reference to ‘‘investigation of violations’. 
Certainly investigations of violations under the Board’s 
order have not been excluded (see Respondents’ Brief, p. 
40). If violations are involved, petitioners should be 
afforded now the protection to which they would be entitled 
if the proceeding were under Section 27. As already 
mentioned, this difference was not overlooked, for in 
1917 bills were introduced in both the House and the 
Senate to amend Section 21 so that the Board might obtain 
under that Section information pertinent to ‘“‘any matter 
of investigation, or to the performance of any duty re- 
quired by the Board.’? We again refer to the remarks of 
Representative Alexander (whose report, H. R. Rep. No. 
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659, 64 Cong., 1st Sess., was the basis of the 1916 Act) on 
the 1917 amendment wherein he pointed out that the 
Board’s functions of inquiry would be broadened (Peti- 
tioners’ Brief, p. 33). 


Some light on this question is shed by Isbrandtsen- 
Moller Co. v. United States, 300 U. S. 139 (1937). In that 
case it was contended that Section 21 merely granted power 
to subpoena records in a hearing on complaints of viola- 
tion—rather the reverse of petitioners’ contentions here. 
The Court said in response to this (p. 144): 


“This view ignores the fact that 427 explicitly au- 
thorizes the issuance of subpoenas, including subpoenas 
duces tecum, for hearings upon alleged violations. It 
is inconceivable that this is mere tautology.” 


It is curious that the framers of the Shipping Act, 1916, 
not only failed to relate Section 21 to ‘investigation of 
violations’? but made no mention of ‘‘contracts’’ or ‘‘agree- 


ments’. Yet agreements are dealt with in detail elsewhere 
in the Act. They are specifically referred to in Section 15, 
where the word ‘‘agreement”’ is defined and where the filing 
of agreements is specifically provided for. Agreements or 
contracts are also referred to in Sections 9, 14 (First), 
14 (Fourth) and 14a. It would have been simple enough 
to have included the word ‘‘agreements’’ in Section 21 had 
Congress intended that they should be the subject of inquiry 
under that Section. 


Instead of referring to agreements as specifically defined 
in Section 15, respondents look rather to the language of 
Section 21: ‘‘any memorandum of any facts and transac- 
tions appertaining to the business of such carrier or other 
person subject to this Act.’’ The word ‘¢memorandum’’ 
was taken directly from former Section 20 of the Interstate 
Commerce Act, 34 Stat. 593 (1906), where it has always 
been construed as relating to accounts and similar records. 
The words ‘‘facts and transactions’’ do not relate to con- 
tracts, but rather to events. A contract is scarcely a ‘‘fact’’ 
although it may be arrived at on the basis of facts. A 
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‘“‘transaction’”’ is an event which could include the conclu- 
sion of contract but it does not pointedly relate to the 
contract itself. It is a phrase commonly used in connection 
with accounting or bookkeeping and we submit that it was 
so intended here and elsewhere in the 1916 Act. It is used 
in Section 12 in connection with the reports to Congress 
where the Board is required to submit ‘‘a summary of its 
transactions, and a statement of all expenditures and re- 
ceipts under this Act’’. It is also used in Section 20 in rela- 
tion to improper disclosure of ‘‘business transactions’’ to 
a competitor. In Section 41, the words ‘‘act or transac- 
tion’? are used in describing matters needing Board ap- 
proval under Sections 9 or 39. In none of these instances 
is it used to cover contracts in the ordinary sense. 


We do not consider that our observations are contrary 
to anything in respondents’ favorite case, United States v. 
Morton Salt Co., 338 U. S. 632 (1950). The only holding of 
that case in relation to these matters was that special re- 
ports under Section 6 of the Federal Trade Commission Act 
could be utilized to check the manner in which decrees en- 
forcing Section 5 cease and desist orders were being com- 
plied with. 


Morton Salt should be read in the light of the broad 
visitorial power over the management and practices of 
domestic corporations engaged in interstate commerce 
which is vested in the Federal Trade Commission by § 6 of 
the statute." No such detailed right to inquire into the 
internal operations of foreign flag carriers by water in 
United States foreign commerce is given by §21 of the 
Shipping Act. 


Basically what is of concern here is the subject matter 
of the proposed order. In contending that it should not 


* Sec. 6(a) of the Federal Trade Commission Act, U. S.C. A., 
Title 15, §46(a), gives the Commission wide-ranging powers to 
“gather and compile information concerning, and to investigate from 
time to time the organization, business, conduct, practices, and man- 
agement of any corporation engaged in commerce * * * and its 
relation to other corporations and to individuals, associations, and 
partnerships.” 
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apply to agents and stevedores, we are, of course, aware 
that ‘‘agents’’ could be called upon to furnish Section 21 in- 
formation. The real point is that the type of information 
referred to in Section 21 does not include contracts be- 
tween the agents and their principals. 


VI. The Ambiguity of the Order 


The language of the Board’s April 11, 1960 order de- 
scribing the agreements to be filed is taken primarily 
from Sections 15 and 17 of the Shipping Act, 1916 (Peti- 
tioners’ Brief, pp. 16-18). It is natural to assume that in 
utilizing this language the Board intended that carriers file 
agreements which relate to matters dealt with by those two 
Sections. Yet, as petitioners point out, the order combined 
the language of these two sections in such a way that agree- 
ments which relate to other matters appear to be demanded, 
thus bringing about an apparent extension of authority 
under the Act. The resultant confusion the respondents 
now explain by saying that the order did not express an 
an intent that it be limited to Sections 15 and 17 (Respond- 
ents’ Brief, p. 34). Respondents are correct; the order 
expressed no intent or purpose whatsoever and petitioners 
have been left to guess, at their peril, what it is the Board 
wanted. 


To petitioners’ argument that the order purported to 
limit its demands and yet also ealled for all contracts, 
respondents have made no reply whatsoever. Respondents 
hide in a footnote (footnote 12, Respondents’ Brief, p. 34), 
evidence of the Board’s carelessness in drafting the order 
in question. 


Respondents have replied to petitioners’ argument that, 
because of the $100 per day forfeiture for failure to comply, 
the order ‘‘must be crystal clear’’, by saying (Respondents’ 
Brief, p. 36) that there is ‘‘no reason to believe that any 
attempt would be made by the Board to impose a fine upon 
a carrier who submitted all the documents encompassed 
by the order as he in good faith understood it.”” Re- 
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spondents also quote Kerr §. S. Co. v. United States, 
supra, to the effect that ‘‘decisions of a carrier as to what 
‘transactions’ were within the order, if made in good faith, 
would not necessarily result in fines of $100 a day... .”’ 
Petitioners submit that the respondents’ assurance ‘‘that 
there is no reason to believe’? the Board would try to 
impose the penalty is not much for petitioners to rely 
upon. This and the further assertion that, if the court 
found petitioners were in good faith, they would ‘‘not nec- 
essarily’’ be fined, is not enough to relieve the Board of 
the requirement that its orders be ‘‘erystal clear.’’ The 
unctuous assurances on the part of the Board’s counsel 
hardly square with the vindictive request for nunc pro tunc 
lifting of this Court’s stay orders (Respondents’ Brief, 
p. 66). 


VII. Acts Required of Petitioners Beyond the 
Territorial Limits of the Board’s Power 


The decision of the Court of Appeals for the Second 


Cireuit in Kerr 8. S. Co. v. United States, supra, is not a 
controlling precedent that the Federal Maritime Board may 
order foreign carriers to search their files in foreign coun- 
tries and forward the results of the search to the United 
States. It is obvious that the Court of Appeals failed to 
understand the vital question for decision. 


The opinion states that it would be ‘‘absurd . . . to hold 
that the Board had no power to examine a witness as to 
what had been agreed abroad, if that was relevant to the 
terms and conditions of the eventual carriage.’’ That, 
however, is not the question now before this Court. The 
question here is whether a foreign national can be validly 
compelled under Section 21 to testify or to produce docu- 
ments which are outside of the United States. 


The Kerr opinion goes on to state: ‘‘The extent to which 
the information could be forcibly elicited is another matter, 
not in the least relevant to whether it may be lawfully 
demanded.’’ 
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But if there is no way in which the information can be 
“forcibly elicited’? then it would be an empty gesture to 
hold that the question must be answered; a vain order 
should not be approved. 


The opinion concludes: 


“J¢ such an inquiry annoys other governments, as ap- 
parently it does, their complaint must be addressed to 
the Executive; it is not a matter with which courts 
have any power to deal.” 


This overlooks a principle of international law that a court 
will not order a foreign national to perform an act ina 
foreign jurisdiction, particularly over the protest of the 
foreign government concerned. BEALE on CONFLICT OF 
Laws (1935), Vol. 1, Section 94.2, pages 412-13; Vanity 
Fair Mills Inc. v. T. Eaton Co., 133 F. Supp. 522 (S. D. 
N. Y. 1955), aff’d 234 F. 2d 633 (2d Cir. 1956), cert. denied 
352 U. S. 871 (1956) and cases cited in Petitioners’ Brief, 
pp. 35, 37, 38-42. 


The Court of Appeals, Second Circuit, in Ings Vv. 
Ferguson, 282 F. 2a 149, decided August 10, 1960, was con- 
fronted with the same question as the one before this Court, 
j. e., whether, when service has been effected upon the agency 
of a foreign corporation present in the United States, that 
agency can be compelled to produce documents not within 
the United States but within a foreign jurisdiction. The 
Court of Appeals stated at page 150: 


“The primary question, however, is the effect upon 
the New York Agencies of subpoenas calling for the 
production of records of banks of a foreign country, 
which records are located in that foreign country, 
Canada.”’ 


Referring to the fact that affidavits which had been sub- 
mitted were in conflict as to whether under the law of the 
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Province of Quebec* the documents referred to could be 
legally demanded, the Court said, page 151: 


“Tt is not necessary to attempt an interpretation of 
Canadian law. The fact that a conflict of theories 
exists between Canadian counsel only demonstrates 
the problem inherent in the issuance of subpoenas 
having extra-territorial effect upon Canadian subjects 
and parties to the litigation and points to the de- 
sirability of having the impact of Canadian statutes 
passed upon by Canadian courts.’’ 


After pointing out the desirability of leaving the matter 
to be decided by the Canadian courts, the Court further 
said at page 151: 


‘«An elementary principle of jurisdiction is that the 
processes of the courts of any sovereign state cannot 
cross international boundary lines and be enforced in 
a foreign country. Thus service of a United States 
District Court subpoena by a United States Marshal 


upon a Montreal branch of a Canadian bank would not 
be enforceable. However, amongst civilized nations, 
between which international comity exists, procedures 
have long been established whereby the request of 
litigants in other countries seeking testimony and rec- 
ords are honored. Such reciprocity is evidenced by the 
laws which each of the sovereign states has enacted to 
enable this purpose to be achieved. Each state never- 
theless by the very definition of sovereignty is entitled 
to declare its own national policy with respect to such 
limitations upon the production of records as its law- 
makers may choose to enact.’’ 


At pages 152 and 153 the Court added: 


“‘Upon fundamental principles of international 
comity, our courts dedicated to the enforcement of our 
laws should not take such action as may cause a viola- 
tion of the laws of a friendly neighbor or, at the least, 


* Petitioner Montreal Australia New Zealand Line, Ltd. is a 
Canadian corporation, having an office in Montreal, Canada and is 
subject to the statute referred to in the Ings case. 
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an unnecessary circumvention of its procedures. * * * 
If upon such proceedings, i. e., letters rogatory, the 
records are produced the Trustee has by authorized 
means achieved this desire. If on the other hand 
production were declared illegal, the motion to quash 
should be granted, as indicated in National City and 
in the decision below because the exception of illegality 
under foreign law would have been met. Only if, 
despite a ruling that production of the records or 
sending them outside the country would not be illegal, 
were there a refusal to make such records available, 
would it become necessary to consider whether a sub- 
poena should issue.’’ 


The Court modified the subpoena by restricting it to 
records and other documents in the possession of the New 
York agencies of the two banks. This decision is in point 
and should control. 


Respondents would completely overlook, or sweep aside, 
all international law considerations. Yet international law 
is the law of the United States, Skiriotes v. Florida, 313 
U.S. 69, 72 (1941). 


The territorial limitation of a Section 21 order imposed 
by general principles of international law does not result 
in limitation of the Board’s discretion under that section, 
as intimated by respondents. Section 21 when properly 
read does not require foreign nationals in foreign 
countries to sift through files and forward multitudinous 
documents to the government agency in the United States. 
The steamship companies here involved are not parties to 
any litigation. The order does not assert, or even imply, 
that they have been guilty of any misconduct, misdemeanor, 
or crime. When the Board seeks to make the order effec- 
tive abroad, especially in countries which specifically 
objected to it, sovereign rights of foreign nations are in- 
vaded when they should be respected. 


There is pending here no request that any proper Board 
action be restrained, as the Kerr decision suggests; 
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offenses, if they exist, may be prosecuted. Evidences of 
violation may be obtained from proper sources within the 
United States. Also, as pointed out in Ings v. Ferguson, 
supra, the proper procedure for obtaining evidence from 
foreign countries is by letters rogatory. See 4 Moozs, 
FeperaL Practice (2d ed. 1950) {[ 28.05-28.09. See The 
Signe, 37 F. Supp. 819, 820 (E. D. La. 1941); 3 Bewepicr, 
American ApmiraLty (6th ed. 1940) § 400 at 99. 


Section 21 of the Shipping Act, narrower than Section 
27 both in respect of subject matter and parties, should 
under no circumstances be construed more broadly in re- 
spect of areas from which documents can be required. It 
will be recalled that Section 27 provides only for the pro- 
duction of books, papers, ete. ‘‘from any place in the United 
States’’. 


The decisions to which respondents refer provide no 
real support for their position. Securities & Exch. Comm’n. 
v. Minas de Artemisa, 150 F. 2d 215 (9th Cir. 1945) re- 
lated to a Mexican corporation owned and controlled by 
an American citizen and resident. The heart of the deci- 
sion is the Court’s assumption that the corporate device 
was so flagrantly a sham that production of documents in 
Mexico could be required as though the corporation was 
in fact an American citizen. It should be noted also that 
there was no protest on behalf of the Republic of Mexico 
and no appearance by the appellee in the Court of Appeals.°* 
Mines € Metals Corp. v. Securities & Exch. Comm’n. 200 
F. 2d 317 (9th Cir. 1952) related to facts substantially simi- 
lar to those in the Minas de Artemisa case which was 
followed. 


* Attention should also be called to the difference between the 
two acts. In Sec. 19(b) of the Securities Act the phrase “from any 
place in the United States” follows the word “required”, whereas in 
Section 27 of the Shipping Act the same words follow the word 
“production”. This difference would possibly lend support to the 
Court’s interpretation of the Securities Act which is not available 
under the Shipping Act. 


21 


In Societe Internationale v. Rogers, 357 U.S. 197 (1958), 
a Swiss corporation had brought suit to compel the return 
to it of securities seized by the Alien Property Custodian 
because of alleged German ownership. An order was en- 
tered in the case requiring the Societe to produce a large 
number of documents with which the Societe did not fully 
comply, alleging that production of the documents was 
illegal by Swiss law. The case was referred to a Master 
who found that the Societe had done its best. The Supreme 
Court, reversing the decision below, held that the dismissal 
of the suit for failure to comply with the order was erro- 
neous. This case also is not an authority for the respond- 
ents. At the most, it can stand for no more than the propo- 
sition that a litigant who initiates proceedings must make 
full disclosure of all documents under his control. In the 
case at bar, the proceedings were not initiated by petitioners. 


United States v. Standard Oil Co., 23 F. R. D. 1 (S. D. 
N. Y. 1958), was a District Court decision in a civil anti- 
trust ease. Since the defendant companies were all in- 
corporated in the United States, the decision in so far as 
it relates to discovery of various documents abroad can 
searcely be controlling here in respect of the foreign 
petitioners. 


The theory of jurisdiction on the basis of ‘‘leval effects’’ 
imparted primarily from certain sweeping generalizations 
in anti-trust cases (see Respondents’ Brief, pp. 44-45), cit- 
ing United States v. Aluminum Co. of America, 148 F. 2d 
416, 443 (2d Cir. 1945) has no place here. We are here deal- 
ing with penal implications resulting from drastic applica- 
tion of Shipping Act provisions. Most of these have no 
reference whatsoever to any anti-trust features and the 
obligations imposed fall on the individual lines without any 
reference to concerted action or monopolistic consequences. 
But even in relation to anti-trust matters the impact of in- 
ternational law and the effect of invasion or rights of 
friendly nations cannot be overlooked or discounted. See 
British Nylon Spinners Ltd. v. Imperial Chemical Indus- 


tries Ltd. [1953] 1 Ch. 19. The subject was also dealt with 
in an interesting article entitled Sources of Conflict Between 
International Law and the Antitrust Laws, 63 Yate L. J. 
655 (1954), which coneludes as follows (p. 662) : 


‘‘But the problem is not only, or indeed essentially, a 
legal one. It is a national problem—the relation of 
this nation with other nations. In considering whether 
the United States should cease attempting to impose 
its antitrust laws upon other peoples, President Hisen- 
hower’s Inaugural Address sounds the keynote: 


‘Honoring the identity and heritage of each nation 
of the world, we shall never use our strength to try 
to impress upon another people our own cherished 
political and economic institutions.’ ”’ 


Other nations are entitled to their own economic and 
political philosophies and these should be respected. For 
example, the Netherlands economic philosophy as em- 
bodied in its Economie Competition Law is somewhat at 
odds with the American anti-trust laws. Another ex- 
ample is the Yugoslavian law. These subjects were treated 
specially in the supplementary brief filed on behalf of 
certain petitioners. They highlight differences which 
should be recognized and respected. 


That the foreign nations in question as well as many 
others take this matter most seriously is apparent from 
the protests and notes filed and presently before this Court. 
It can scarcely be said, as respondents imply, that the 
positions taken are academic, premature or uncertain. It 
is obvious from the documents presented here that the 
states in question intend to make effective their own laws in 
respect of their own nationals. 


The problem cannot be ignored, as the Second Circuit 
sought to ignore it in Kerr, by the use of some handy 
formula ‘‘The process by which an order is to be enforced 
is one thing, its validity is another.’’ It is the sanctions 
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imposed by the law which restrain or compel conduct. 
This is what is involved here. This is what was the subject 
of the restraining orders. This is all too apparently the 
subject with which both the Board and the Department of 
Justice are concerned. Mere process of definition cannot 
solve this case to the satisfaction of anyone and the heart 
of the problem cannot be so readily or lightly disposed of. 


Another facet of the Kerr case, seized upon by respond- 
ents, is the disturbing suggestion that the protests of 
foreign governments can be lightly waved aside because 
they involve a ‘‘political question’’. Ignoring, or refusing 
to give effect to such protests, is not an avoidance of the 
difficulty, for by so doing the Court itself is taking a politi- 
eal position. This can be done by inaction as well as by 
action. The importance of judicial avoidance of politi- 
cal questions was noted by the Supreme Court in Chi- 
cago & So. Air Lines v. Waterman §. S. Corp., 333 U. S. 103, 
111 (1948), to which respondents allude. The same thought 
was expressed by the Supreme Court a little later in Benz 
vy. Compania Naviera Hidalgo, 353 U. S. 138, 147 (1957). 
The diplomatic problem arises solely by virtue of the 
unilateral action of a subordinate administrative body 
without any consultation with the foreign nations whose 
interests are affected. 


‘As Marshall, C. J. observed in The Charming Betsy, 6 
U.S. (2 Cranch) 64, 118 (1804) : 


“[A]n act of congress ought never be construed to 
violate the law of nations, if any other possible con- 
struction remains... .’” 


The same would apply even more strongly to an adminis- 
trative order. We have earlier discussed in a general way 
the burden which would be imposed upon the affected car- 
riers (Petitioners’ Brief, pp. 920-21). In weighing this 
subject and determining whether or not there was any 
reasonable justification for the breadth of the Board’s 
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order, one cannot overlook the disastrous effects on in- 
ternational relations and the invitation to similar or re- 
taliatory action on the part of other nations having just 
as much right to regulate the affairs of international 
carriers. These circumstances weighed as against the re- 
mote possibility of developing something of interest to the 
Board should demonstrate that the order in its present 
terms is wholly unjustified. 


The agency administering the Shipping Act has hitherto 
been reluctant to involve itself in possible international 
controversy arising out of broad regulatory policies in 
international shipping. Its policy was set forth in Annex 
2 of the Report or Devecatres or THE Unirep States on 
THE InTer-AMERICAN Maritime ConrerENce (1941). We 
quote as follows: 


“‘The United States Government does not exercise 
any direct control over freight rates on water-borne 
import and export traffic of the United States. It has 
been the policy of the United States to subject carriers 
engaged in the foreign trade of the United States to 
as few restrictions as possible in respect to their 
freight rates and shipping practices. Regulatory con- 
trol has been established only when the public welfare 
has seemed to require it and then has been kept to a 
minimum although general supervision has been main- 
tained for the purpose of preventing and correcting, 
insofar as possible, unfair practices.’’ (p. 31) 


The importance of maintaining this general position 
cannot be over-estimated and the Court should not lend its 
assistance to a reversal of this settled policy. The invest- 
ments in foreign shipping which have been undertaken 
over the years with a view to insuring adequate service to 
and from ports of the United States should not suddenly 
be interfered with in so serious a fashion by reason of the 
excessive zeal on the part of the regulating agency. 
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CONCLUSION 


The orders of April 11, 1960 of the Federal Maritime 
Board and subsequent orders of the Federal Maritime 
Board denying motions to clarify, amend or cancel the 
order of April 11, 1960 are invalid and should be set aside. 


Respectfully submitted, 
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